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EXHIBIT NO. _j... m 3

Docket ftem #28
SPECIAL USE PERMIT #2003-0053

Planning Commission Meeting

June 3, 2003
ISSUE: Consideration of the revocation of a spccial use permit to operate a
restaurant.
APPLICANT: Department of Planning and Zoning
LOCATION: 4111 Duke Street

Dancing Peppers Restaurant

ZONE: CC/Commercial Community

PLANNING COMMISSION ACTION, JUNE 3, 2003: On a motion by Mr. Komoroske,
scconded by Mr. Leibach, the Commission voted to recommend revecation of the special use
permit.

Reason: The Planning Commisston expressed its frustration with the applicant in strong terms,
including characterizing the applicant as the worst offender of a special use permit the Commission
has witnessed. Staff told the Commission that, in the last week prior (0 the hearing, the applicant
had cleaned up its landscape beds which looked considerably better, but still had not completed its
landscaping work and had not screened the dumpster.

Speakers:

There were no speakers. The applicant was not present.
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SUP #2003-0053
4111 Duke Street

STAFF RECOMMENDATION:

Staff recommends revocation of the special use permit. If City Council approves the permit, then
stafl recommends that the approval be subject to compliance with all applicable codes and
ordinances and the following conditions: '

1.

10.

11.

The special use permit be granted to the applicant or to any corporation in which the
applicant has a controlling interest only. (P&Z) (SUP #1774)

Seating may be provided for no more than 143 patrons, of which no morc than 40
seats shall be located on the outdoor area. (CC) (SUP #2000-0074)

Outside dining facilities shall be provided for no more than 40 patrons within the
front porch arca. When outside dining facilities are provided: (a) litter shall be
picked up as it is generated, and (b) the outside dining area shall be scrubbed and
washed down at the clese of each day of operation. (CC) (SUT #2000-0074)

The hours during which the business is open to the public shall be restricted to
betwean 11:00 A M. and 2:00 A.M., daily. (PC) (SUP #2000-0074)

No food, beverages, or ather material shall be stored outside. (P&Z) (SUP #1774)
Trash and garbagc shall be stored inside or in a dumpster. (P&Z) (SUP #1774)
Trash and garbage shall be placed in sealed containers which do not allow odors to
escape and shall be stored inside or in a closed containers which does not allow
invasion by animals. No trash and debris shall be allowed to accumulate on site
outside of thosc containers. (P&Z) (SUP #2000-0074)

Condition deleted. (CC) (SUP #2000-0074)

Live entertainment shall be permitted to provide background ambient music to dining
patrons. (P&Z) (SUP #2000-0074)

The applicant shall post the bours of operation at the entrance to the restaurant,
(P&Z) (SUP #2000-0074)

On-site alcohol service is permitted; no off-premise alcohol sales are permitted.
(P&Z) (SUP #2000-0074) - _




12.

13,

14.

15.
16.
17.

18.

19.

20.

21.

SUP #2003-0053.
4111 Duke Street

Litter on the site and on public rights-of-way and spaces adjacent to or within 75 feet
of the premises shall be picked up at least twice a day and at the close of business,
and more often if necessary, to prevent an unsightly or unsanitary accumulation, on
each day that the business is open to the public. (P&Z) (SUP #2000-0074)

CONDITION AMENDED BY STAFF: No equipment including kitchen equipment
shalltret be cleaned outside, nor shall any cooking residue or other waste be washed
onto the streets, alleys or into storm scwers. (T&ES) (SUP #2000-0074)

The applicant shall control cooking odors, smoke and any other air pollution {rom
oper: ations at the site and prevent them from leaving the property or becoming a
nuisance to neighboring properties, as determined by the Depariment of
Transportation and Environmental Services. (T&ES)

CONDITION AMENDED BY STAFF: All loudspeakers shall be prohibited from
the exterior of the building and no music or amplified sound shall be audible at the

property line. (P&Z)(SUP-#2000-6674) (T&ES)

The applicant shall contact the Crime Prcvention.Unit of the Alexandria Police
Department for a security survey for the business and a robbery awareness program
for the employees. (Police) (SUP #2000-0074)

The applicant shall install and maintain in good condition screening around the
storage trailer, any outbuildings, and the dumpster, and that there be installed a gate
and fence around the dumpster, to the satisfaction of the Director of Planning and
Zoning. (P&Z) (City Council)

The applicant shall maintain the parking lot pavement in good condition. (P&Z)
(SUP #2000-0074)

The applicant shall construct landscaping beds, narrow the driveway entrance and
install landscaping, all consistent with the landscaping plan dated July 31, 2002 as
refined by letter of August 30, 2002, The landscaping in at least the front portion of
the beds shall be installed prior to November 1, 2002 and shall be maintained in
perpetuity thercafter. (P&Z) (City Council)

Condition deleted. (SUP 2002-0026)
CONDITION AMENDED BY STAFF. The Director shall review the permitin one

year and docket it for consideration by the Planning Commission and City Council
if (a) there have been documented violations of the permit conditiens, (b) the
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22.

23.

SUP #2003-0053
4111 Duke Street

director has received a request [rom any person to docket the permit for review as a
result of a complaint that rises to the level of a violation, or (c) the director has
determined that there are problems with the operation of the use and that new or
revised conditions are needed. In addition, if the work required by these conditions
has not been complcted within the next sixmrenths thirty days, the City Attorney’s
Office is directed to institute legal proceedings to require compliance with ali
provisions of the permit or to require the termination of the use. sterthemrthispermit

Condition dele_ied. (SUP #2000-0074 - City Council)

Meals ordered before the closing hour may be served, but no ncw patrons may be
admitted and no alcoholic beverages may be served afler the closing hour, and all
patrons must leave by one hour after the closing hour. (P&Z)




SUP #2003-00353
4111 Duke Street

DISCUSSION:

1.

The applicant, Grupo Dos Chiles I.I.C, by Alfred W. Shriver III, is before the Planning

- Commission for review of a special use permit [or a restaurant located at 4111 Duke Street.
- Staff is recommending that the permit be revoked for failure to comply with its conditions.

The subject property is one lot of record with approximately 73 feet of {frontage on Duke

Strect and a total lot area of approximately 26,000 square feet. The site is developed with
a one story restaurant building and parking. A Crown gas station is located to the east of the
testaurant, and Fuddruckers restaurant abuts the property to the west. Immediately behind
the restaurant are residential properties, and there are residential properties across Duke
Street to the south.

The property has been used as a restaurant by various owners since the 1970s. It operated
for many years as the Eastport Raw Bar and then more recently as Mango Mike’s. Prior to
Dancing Peppers, the only special usc permit granted for the restaurant was Special Use
Pcrmit #1774, approved by City Council on May 18, 1985, at the time of the expansion of
the restaurant to include outdoor seating. _ '

The Dancing Peppers special use permit was originally approved on June 17, 2000, (SUP
#2000-0074) when the ownership of the restaurant was changed to the current business,
Grupo Dos Chiles LLC, by Tripp Shriver. Dancing Peppers offers Mexican food and
alcoholic beverages. The approved houss of operation are 11:00 a.m. to 2:00 a.m. daily.
Live entertainment is permitted to provide background ambient music to dining patrons.

Since its approval in June 2000, there have been notable problems achieving compliance
with outstanding site work required by City Council in its initial approval.

. Two years ago, on the first one year review of the case, the applicant had failed to
comply with conditions regarding landscaping, screening its dumpster and lowering
its sign, and had outstanding building and fire code violations. After a series of
hearings at Planning Commission and Council, and after several meetings between
the applicant and staff, Council approved the continuation of the restaurant (SUP
#2001-0061) on December 15, 2001, but gave the restaurant until May 4, 2002 to
comply.

. When the required work was not performed by the applicant by May 2002, staff
brought the case {orward for revocation citing three remaining violations (the sign
had not been lowered, the dumpster was not completely screened, and no landscaping
had been installed) and a chronology of zoning and code enforcement problems. At
its hearing on June 4, 2002, the Commission deferred the revocation case after the
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SUP #2003-0053
4111 Duke Street

* applicant represented that it would lower the sign, fully cnclose the dumpster and
work with stall on an acceptable landscape plan.

. When the Planning Commission met on July 2, 2002, the applicant had lowered the
sign in front of the restaurant. It had not enclosed the dumpster and had not installed
the landscaping as required. ' '

. Staff, with Commissioner Larry Robinson, and the city’s landscape architect

' consultant worked with the applicant through the summer of 2002 to find an

acceptable compromise plan After several iterations which were agreed to by the

applicant and then not installed (see plans of Junc 6, July 31, and amendment dated

August 30, 2002), and after Planning Cominission hearings on the issue on June 4,

and July 2, the applicant finally agreed to install the reduced, compromise
landscaping plan. '

o When the Planning Commission met on October 1, 2002, the applicant had installed
some individual plantings as required by the landscape plan; however the bulk of the
work, specifically the extension of the landscaped beds into the drive area, and the
planting of material in the rear portions of the beds had not been completed. The
applicant stated that the cntire scope of the landscape work would be done as he
agreed to do. The applicant specifically represented that the increased landscaping
area in the front, to be created by removing asphalt, as required by the agreed to
landscape plan, would be completed by November 1, 2002. Despite his objection,
the Commission required that the dumpster be fully enclosed.

. At its hearing of October 19, 2002, City Council agreed with the Planning
Commission, and approved the SUP with conditions requiring that .

a.. The agreed to landscaping plan be [ully installed, with at least the front
portion of the landscaping (which required removal of asphalt) completed by
November 1, 2002 (Condition #19), '

b. The dumpster be fully enclosed with a fence and gate(Condition #17);

C. If the work required by the SUP is not completed within six months, the case
be docketed so that revocation can be considered by the Commission and
Council (Conditien #21).

. The work required by the SUP has not becn completed.

The work to create the landscaped beds - both the front and rear portions - has not been
complcted. The plants that had been installed in the front beds last June, prior to Council’s
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SUP #2003-0053
4111 Duke Street

action, have not been maintained. Weeds fully cover the existing planting. The extension
of the front beds into the drive area, to then be framed by a timber wall and photinia plants,
with additional planting in front of them, has yet to be done. The rear beds, which the
- applicant had argued so successfully were to be tailored to the restaurant’s southwestern
- theme, to include cacti, mariachi figures, a wagon, ete, have not been created as proposed.
'See attached photos, memorandum and sketch from Aimee Vaosper, City Landscape

|
“Architect, Department of Recrcation, Parks and Cultural Activities, regarding existing

conditions.
7. In addition, the dumpster has not been screened. See attached photos.
8. Staff has also received complaints from neighboring residents regarding loud noise and

yelling at the restaurant on May 22, 2003, which it is investigating.

STAFF ANALYSIS:

Beeausc the applicant has not complicd with the requirements of his SUP, and has had thrce yecars
to do so, staff recommends that the permit be revoked. The landscape plan that was finally agreed
to with the applicant, staff, Commissioner Robinson, and a landscape architect hired by the City for
the purpose, is a much reduccd version of the original plan that staff proposed for the site. The
compromise plan was reached, in part, because of the applicant’s assertion that staff had unilaterally
imposed its own more elaborate design without consulting the applicant, afier the city’s consultant
worked out the details of the plan with the applicant, including several clements at his specific
request, and after the applicant expressly agreed to implement the plan quickly., None of the
applicant’s representations proved reliable. The rcsult is that the front of the Dancing Peppers
restaurant looks worse than before the applicant undertook any landscaping effort. The front beds,
with overgrown weeds, have not been maintained. Parts of the front of the site look like a
construction site. The rear beds arc cmpty, unattractive spaces, also with weeds.

Despite zoning citations, staff assistance, and extensive efforts to work with the applicant — with his
nceds and his schedule — the permit requirements have been ignored. In fact, no work has been done
since the applicant was last before the Commission and Council. Nevertheless, the applicant
continues to enjoy the benefits of his permit. For these reasons, staff recommends revocation. Ifthe
Commission and Council believe that the applicant should be given more time to perform the
required work, then staff has redrafted the review condition (#21), allowing him an additional 30
days, but dirccting the City Attorney to bring an injunction action if the applicant has not met the
requirements of the permit within that deadline.

STAFF: Eilcen P. Fogarty, Director, Department of Planning and Zoming;
Barbara Ross, Deputy Director.




Legend:

SUP #2003-0053
4111 Duke Strect

CITY DEPARTMENT COMMENTS

C - code requirement R - recommendation S - suggestion  F - finding

Transnbrtation & Fnvironmental Services:

R-1

No equipment including kitchen equipment shall not be cleaned outside, nor shall
any cooking residue or any other waste be washed onto the streets, sidewalks, alleys,
or into storm sewers.

The applicant shall control odors, smoke and any other ajr pollution from operations
at the site and prevent them from leaving the property or becoming a nuisance 10
neighboting propertics, as determined by the Department of Transportation and
Environmental Services.

All loudspeakers shall be prohibited from the exterior of the building and no
amplified noise will be audible at the property line.

The applicant shall comply with the City of Alexandria’s Noise Control Code, Title
11, Chapter 5, which sets the maximum permissible noisc level as measured at the

property line.

Code Enforcement:

- F-1

F-2

The applicant has been issued a permit to upgrade their hood fire suppression system
to a UL300 system. The permit was issucd on 4/25/03. No inspections requcsted at
the time of this review.

A Fire Prevention Permit inspection was conducted on 4/25/03. The following
violations were cited: '

Extinguishing system in the kitchen is outdated over 6 months

Sprinkler system test and inspection is due

Storage in clectrical closet and on the hot water heater and sprinkler pipe

Fire extinguishers are outdated.

A follow up inspection is scheduled in 30 days. See FPP2003-00457 for results. (As
of a May 13, 2003, inspection, the facility was in compliance.)




SUP #2003-0053
4111 Duke Street

Health Department:

"F-1  No objections to continued use.

Police Department:

F-1  No objections.
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APPLICATION for SPECIAL USE PERMIT #__ %5~ (&5
[must use black ink o type] | | |
PROPERTY LOCATION: /Q// /) Tk SF
TAX MAP REFERENCE: - 07-&/ -/ zone:_ C(
APPLICANT Name: (§f€afw s Chsfes Le _
nddress: A/ Ezd a0 Shirirer s Lrantbd S

PROPERTY OWNER Name:

Address;

PROPOSED USE: /%Z-M&()

THE UNDERSIGNED hereby applies for a Special Use Permit in accordance with the provisions of Article XI, Section
11-500 of the 1992 Zoning Qrdinance of the City of Alexandria, Virginia. ' '

THE UNDERSIGNED, having obtained permission from the property owner, hereby grants permission to thé City of
Alexandria to post placard notice on the property for which this application is requested, pursuant to Article X1, Section 11-301(B)-
- of the 1992 Zoning Ordinance of the City of Alexandria, Virginia.

THE UNDERSIGNED hereby attests that all of the information herein provided and specifically including all surveys, -
drawings, etc., required to be furnished by the applicant are true, correct and accurate to the best of their knowledge and belief.
The applicant is hereby notified that any written matcrials, drawings or illustrations submitted in support of this application and
any specific oral representations made to the Planning Commission or City Council in the course of public hearings on this
application will be binding on the applicant unless those materials or representations are clearly stated to be non-binding or
illustrative of general plans and intentions, subject to substantial revision, pursuant to Article X1, Section 11-207(A)(10), of the
1992 Zoning Ordinance of the City of Alexandria, Virginia. : '

Print Name of App_l-_-.“i;:ant or Agent . Signature
Mailing/Street Address Telephone # Fax #
City and State Zip Code ' Date

‘wmm—=—=== DO NOT WRITE BELOW THIS LINE - OFFJCE USE ONLY . v

Application Reccived: Date & Fee Paid: _ $

ACTION - PLANNING COMMISSION:

ACTION - CITY COUNCIL:

07/26/99 przoning'pe-appl\formsiapp-supl { l




City of Alexandria, Virginia

MEMORANDUM
DATE: MAY 16, 2003
TO: BARBARA ROSS, Deputy Dircet 2% o<,
Department of Planning and Zogihg

FROM: AIMEE VOSPER, Landscape Architect Supervisor, W
Department of Recreation, Parks and Cultural Activitics

SUBJECT: DANCING PEPPERS LANDSCAPING

After review of the site and planning documents, T offer the following comments:

’ These elements of the approved landscaping scheme are not complete:
1. The “southwestern” design clements, which includes features, plants and bed
-preparation on both sides of the drive into the parking lot.
2. The asphalt removal and planting bed preparation for the areas being
transferred from asphalt to planting, on both sides of the drive aisle.
3. The timber tie retaining wall extensions, on both sides of the drive aisle.
4. Extension of evergreen hedge in the Jower front beds.

. Maintenance of the landscape scheme is lacking:
1. Weeds within all beds and/or proposed beds, exist over the height of the
- planted landscape material.

According to the planning documents, condition #19 reads, “the landscaping in at least the front
portion of the beds shall be installed prior to November 1, 2002 and shall be maintained in
perpetuity thereafter.” The installation of the plant material is not complete in the front beds,
based on the discussion item #8 and refinement of the July 31* plan (and agreement of August
31). The refinement included an extension of both the timber wall and the photina hedge. On
three separate site visits by the Department of Reereation, Parks and Cultural Activitics
Landscape Architcet and Assistant LA, it was determined that the Landscaping Plan agreed upon
by all partics is not complete and maintenance of the landscaping beds appears to be nonexistent.

ce: Sandra Whitmore, Director, RP&CA
Kirk Kincannon, Deputy Dircctor, RP&CA

|2
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" Councilwoman Joyce To: "Curtis Shumaker" <CShumaker@fool.com>
Woodson™ ce: <jackie henderson@ci.alexandria.va.us>
<council@joyceweodso Subject: RE: Dancing Peppers Cantina

n.net>

06/13/2003 01:17 PM
Please raspond to council

Thanks for writing with your concern. I'm forwarding thie e-mail to the
City Clerk so that you can be listed on the Speaker's form. There are many
issues on the Docket for tomorrow before the Dancing Peppers application
will ke heard. You may call the City Clerk's office at 838-4500 for further
information.

Joyce Woodson

City Council Member
Alexandria, Virginia

Office 702-838-4500

Fax 703-684-6034

counci l@joycawoodson.net
www. joycewoodson . net

Office hours by appointment

————— Original Message-----

From: Curtis Shumaker [mailteo:CShumaker@focl.com]

Sent: Friday, Juns 13, 2003 9:44 AM

To: 'mayvoralxe@acl.com'; 'killelev@comeast.net!';
‘eberwelincouncil@comcast.net'; 'wmeuille@wdeuille.com'; 'delpepper®acl.com';
‘dapecka@ac] .com'; 'councila@joycewoodson.net’

Subject: Dancing Peppers Cantina

To the Distinguished and Honorable Ladies and Gentlemen of Alexandria,

It has come to my attention that duc to delayvs in landscapling and external
lmprovements, this establishments permits are in possible jeopardy. It iz my
intenticon teo speak on their bhehalf tomerrow, but do to posgible scheduling
conflicts, I may not be there in time. That is the reason for this email.

1 cannot urge you sgtrongly encugh to reconsider any possible action that
would lead tc damaging this business and the surrounding neighborhood.

T am a life long Northern Virginian, and have been living and working in
Alexandria since 1392, I currently am a home owner in the Dalecrest area
directly adjacent to Dancing Peppers, and I know first hand the valuable and
positive impact they have had on this area and the people who live here. My
family and friends enjoy the food, and more importantly the distinctive
atmosphere that only a family owned and operated regtaurant can bring to the
Community. It seems there are far to many nameless, faceless, corporate
egtablishments in this area already. Alexandria hae always been the champion
of the individual business. The 0ld Town area was revitalized and reborn 25
years ago by these small, family owned operations. The West End is now
enjoving a renaissance of the same kind, and it is being led by these same
kind of pecple. For this reason, and for the good of the Community in the
West End, they should be granted the time, and given the support of the

Council, especially considering the unigue challenges they face as a small
business.

This winter and spring have been one for the record beoks. Since January 1
we have had, according teo the NWS,. over 27 inches of precipitaticn. T have




been attempting myself to landscape my yard, and have had a hard time
getting qualified, licensed professicnals out to my home. Because of all the
rain, they are behind on their current contracts, and way behind in starting
new projects and jobs. There are of course many unlicensed "landscapers" out
in the area whe claim to have time. But, I cannot believe for a moment that
the Citv of Alexandria would condone, let alone encourage, the use of one of
thege people just to get the work done on time. The improvements that the
City is requesgting Dancing Peppers will happen, I have no doubt of that.
But, as I am =2ure they are asking, please give them more time. I believe, as
I hope vou do as well, that because of the cutside nature of the work being
done combined with continued, and abnormally wet Spring, more time is not
only jugtifiable, bhut deserved.

I know also, since T am not only a customer, but now a friend of the family,
that there have heen personal, family situations that have pessibiy
digtracted them. It is not my place to go into details of this, but family
must come first, and they have made hard, but I believe the correct choices
in this matter. I think ultimately that this is the reascn the people of
this neighborhood feel so strongly about this restaurant. We have become,
the owners, staff, and customers just that, a large extended family. So, on
behalf of my famlly I am asking for a favorable ruling in thig matter.

Please, if posesible, have this read into the minutes as teptimony, in case I
cannet make it there. Also do no hesitate to call me and discuss this
further. I would be more than happy to talk with anvone who wants to listen.

Thank you for your time and consideration in thie matter.
Sincerely,

Curtis Shumaker

12% N drayson St
Alexandria, VA 22304
{703) 254-1528 Day
{703) 212-8002
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APPLICATION for SPECIAL USE PERMIT #__ 095~ 0OE5
[must use black ink or type] ’
PROPERTY LOCATION: ‘;// /] T ke S
TAX MAP REFERENCE: ZW0)- (/=) -0/ zone: (L
APPLICANT Name: 677(44}&/) 7vs Ch, ks (LC
nddvess_AVEsrde 1) Shrurer 05 Gpndc -

PROPERTY OWNER Name:

Address:

PROPOSED USE: /70 11e s )

THE UNDERSIGNED hereby applies for a Special Use Permit in accordance with the provisions of Article X1, Section
11-500 of the 1992 Zoning Ordinance of the City of Alexandria, Virginia.

THE UNDERSIGNED, having obtained permission from the property owner, hereby grants permission to the City of
Alexandria to post placard notice on the property for which this application is requested, pursuant to Article X1, Section 11-301(B)-
of the 1992 Zoning Ordinance of the City of Alexandria, Virginia.

THE UNDERSIGNED hereby attests that all of the information herein provided and specifically including all surveys,
drawings, etc., required to be furnished by the applicant are true, correct and accurate to the best of their knowledge and belief.
The applicant is hereby notified that any written materials, drawings or illustrations submitted in support of this application and
any specific oral representations made to the Planning Commission or City Council in the course of public hearings on this
application will be binding on the applicant unless those materials or representations are clearly stated to be non-binding or
illustrative of general plans and intentions, subject to substantial revision, pursuant to Article XI, Section 11-207(A)(10), of the
1992 Zoning Ordinance of the City of Alexandria, Virginia.

Print Name of Applicant or Agent Signature
Mailing/Street Address Telephone # Fax #
City and State Zip Code Date

=—=———== DO NOT WRITE BELOW THIS LINE - OFFICE USE ONLY

Application Received: Date & Fee Paid: $

ACTION - PLANNING COMMISSION: __ RECOMMEND REVOCATION 7 TO O

ACTION - CITY COUNCIL: 6/14/03PH——CC deferred this item until September.

07/26/99 p:\zoning\pc-appl\forms\app-sup1 ’ /




