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Public Hearing Meeting
Saturday, October 15, 2011

- - 9:30

a.m.

*****

Present:

Mayor William D. Euille, Vice Mayor Kerry J. Donley, Members of
Council Frank H. Fannon, Alicia Hughes, K. Rob Krupicka, Redella
S. Pepper, and Paul C. Smedberg.

Absent:

None.

Also Present:

Mr. Johnson, Acting City Manager; Mr. Banks, City Attorney; Ms.
Evans, Deputy City Manager; Mr. Jinks, Deputy City Manager; Mr.
Castrilli, Director, Communications and Public Information; Ms. Orr,
Director, Human Resources; Ms. Hamer, Director, Planning and
Zoning (P&Z); Ms. Taylor, Acting Director, Office of Management
and Budget (OM B); Ms. Harris, Communications
Officer,
Communications and Public Information; Mr. Randall, Urban
Planner, P&Z; Ms. Ross, Deputy Director, P&Z; Ms. Wright,
Division Chief, P&Z; Ms. North, Urban Planner, P&Z; Ms. Boyd,
Special Assistant to the City Manager, City Manager's Office; Ms.
Snow, Assistant City Attorney; Ms. Dawson, Director, Library; Mr.
Catlett, Director, Code Administration; Ms. Triggs, Acting Chief
Financial Officer/ Finance Director; Mr. Spengler, Director,
Recreation, Parks and Cultural Activities; Ms. Carton, Park Planner,
Recreation, Parks and Cultural Activities; Mr. Wagner, Principal
Planner, P&Z; Mr. Braeden, Budget Analyst, OMB; Mr.
McClanahan, Budget Analyst, OMB; Ms. McLean, ITS; Police
Captain Ogden; and Mr. Lloyd.

Recorded by:

Gloria Sitton, Deputy City Clerk and Clerk of Council.

OPENING
1.

Calling the Roll.

The meeting was called to order by Mayor Euille, and the Deputy City Clerk
called the roll. All the members of Council were present.
New Business Item #1 :
WHEREUPON,
upon motion by Councilwoman
Mayor Donley and carried unanimously, City Council
Session at 9:33 a.m. The voting was as follows:
Hughes

"aye"

Fannon

Hughes, seconded by Vice
reconvened out of Executive

"aye"

Donley
Euille

"aye"
"aye"
Smedberg

Krupicka
Pepper
"aye"

"aye"
"aye"

WHEREUPON, upon motion by Councilwoman Hughes, seconded by
Councilman Smedberg and carried unanimously, City Council adopted the resolution
pertaining to the Executive Session. The voting was as follows:
Hughes
Smedberg
Euille

Donley
Fannon
Kru picka
"aye"

"aye"
"aye"
"aye"
Pepper

"aye"
"aye"
"aye"

The resolution reads as follows:
RESOLUTION

NO. 2475

WHEREAS, the Alexandria City Council has this 15th day of October 2011,
recessed into executive session pursuant to a motion made and adopted in accordance
with the Virginia Freedom of Information Act; and
WHEREAS, Section 2.2-3712 of the Code of Virginia requires a certification by
the city council that such executive session was conducted in accordance with Virginia
law;
NOW, THEREFORE, BE IT RESOLVED, that the city council does hereby certify
that, to the best of each member's knowledge, only public business matters that were
identified in the motion by which the executive session was convened, and that are
lawfully exempted by the Freedom of Information Act from the Act's open meeting
requirements, were heard, discussed or considered by council during the executive
session.
Mayor Euille announced that the City Council has selected Rashad Young, the
current City Manager in Greensboro, N.C., as the new City Manager for the City of
Alexandria. Mayor Euille noted that the formal appointment of Mr. Young will take place
on October 24 at a special meeting at 6:00 p.m.
2.

Public Discussion Period.

(a)
Vola Lawson, former City Manager, announced that this month is National
Adopt a Dog from Your Shelter Month and she encouraged everyone to consider
adopting a dog. Ms. Lawson also had a shelter dog with her at the meeting for the
announcement. Ms. Lawson announced that throughout the month, the adoption of a
Fall color cat will be free.
(b)

Jack Sullivan,

4300

Ivanhoe
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Street,

updated

Council

on the Board of

Zoning Appeals (BZA) decision concerning the lighting at Hammond Middle School.
Mr. Sullivan stated that the Seminary Hills neighborhood is willing to seek redress in
court. Mr. Sullivan requested that Council direct the Planning and Zoning staff to stop
putting their desires ahead of the Zoning Ordinances and require more transparency.
REPORTS OF BOARDS, COMMISSIONS AND COMMITTEES
ACTION CONSENT

CALENDAR (3-4)

Planning Commission

3.

SPECIAL USE PERMIT #2011-0052
2016 EISENHOWER AVENUE (Parcel Address: 2000 Eisenhower Avenue)
SUNOJAPANESERESTAURANT
Public hearing and consideration of a request to operate a restaurant; zoned
COD #11/Coordinated Development District 11. Applicant: Jian Yi Pan
PLANNING COMMISSION ACTION: RECOMMEND APPROVAL 7-0

(A copy of the Planning Commission report dated October 4, 2011, is on file in
the Office of the City Clerk and Clerk of Council, marked Exhibit NO.1 of Item No.3;
10/15/11, and is incorporated as part of this record by reference.)
4.

SPECIAL USE PERMIT #2011-0053
2705 HEMLOCK AVENUE
SUBSTANDARD LOT CONSTRUCTION
Public hearing and consideration of a request for construction on a substandard
lot for a single family house; zoned R8/Residential. Applicant: Sidney and Linda
Lowery
PLANNING COMMISSION ACTION: RECOMMEND APPROVAL 6-1

(A copy of the Planning Commission report dated October 4, 2011, is on file in
the Office of the City Clerk and Clerk of Council, marked Exhibit NO.1 of Item No.4;
10/15/11, and is incorporated as part of this record by reference.)
END OF ACTION CONSENT

CALENDAR

WHEREUPON,
upon motion by Councilman Krupicka, seconded by
Councilwoman Pepper and carried unanimously, City Council approved the action
consent calendar, with the exception of docket item #4, which was considered under a
separate motion. The approval was as follows:
3.

City Council approved the Planning Commission

The voting was as follows:
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recommendation.

Krupicka
Pepper
Euille

4.

"aye"
"aye"
"aye"
Smedberg

Donley
Fannon
Hughes
"aye"

"aye"
"aye"
"aye"

SPECIAL USE PERMIT #2011-0053
2705 HEMLOCK AVENUE
SUBSTANDARD LOT CONSTRUCTION
Public hearing and consideration of a request for construction on a substandard
lot for a single family house; zoned R8/Residential. Applicant: Sidney and Linda
Lowery
PLANNING COMMISSION ACTION: RECOMMEND APPROVAL 6-1

(A copy of the Planning Commission report dated October 4, 2011, is on file in
the Office of the City Clerk and Clerk of Council, marked Exhibit No.1 of Item No.4;
10/15/11, and is incorporated as part of this record by reference.)
Mr. Randall, Urban Planner, Planning and Zoning, gave a brief presentation of
the proposed construction.
The following person participated in the public hearing on this item:
(a)
Sidney Lowery, 105 West Mount Ida Avenue, the applicant, spoke in favor
of the special use permit.
Ms. Ross, Deputy Director, Planning and Zoning, responded to questions from
Council about changing the grade of the lot and infill development.
WHEREUPON, upon motion by Councilman Smedberg, seconded by Vice
Mayor Donley and carried unanimously, City Council approved the Planning
Commission recommendation. The voting was as follows:
Smedberg
Donley
Euille

"aye"
"aye"
"aye"
Pepper

REPORTS AND RECOMMENDATIONS
5.

Fannon
Hughes
Krupicka
"aye"

"aye"
"aye"
"aye"

OF THE CITY MANAGER

Public Hearing to Obtain Citizens Input on the City's Proposed
Budget and Capital Improvement Program (CIP).
The following persons participated

Fiscal Year 2012

in the public hearing for this item:
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(a)
Elliott Branch, 3830 Brighton Court, co-chair of the Budget and Fiscal
Affairs Advisory Committee (BFAAC), noted that the City has exercised good
stewardship over the budget and has weathered the economic uncertainty well. Mr.
Branch stated that BFAAC recommended that the City continue to use caution and
restraint in fiscal affairs, pointing to the development of the schools budget, particularly
concerning the Capital Improvement Program budget; compensation should be
considered as a whole and should be fair and balanced to employees and citizens
alike; and BFAAC urged caution when using debt levels to finance Capital Improvement
Projects.
Mr. Branch responded to questions from Council about the impact the Federal
budgeting process will have on the economic health of the Washington Metropolitan
region.
(b)
Kathleen Pepper, 5320 Thayer Avenue, representing the Alexandria
Archeological Commission, requested increased funding of up to $5,200 for Alexandria
Archeology in order to increase staff for the museums. Ms. Pepper requested funding
for a consultant study to explore moving the museum from the Torpedo Factory. Ms.
Pepper noted that the Archeology Commission recommended that funding be
increased because its non-personnel operating budget was at 1995 levels.
(c)
Frank Sokolove, 28 Kennedy Street, stated that he would like to see an
increase in public safety compensation as part of the budget.
(d)
Bill Rivers, 15 West Mount Ida Avenue, chairman of the Miracle League of
Alexandria, updated Council on the progress of Miracle Fields and requested funding
from the City for construction of the field. Mr. Rivers reported that the Miracle League
has been working hard to raise $135,000 by May 2012 for the public-private partnership
effort.
(e)
Gayle Terry, 910 Jefferson Street, #3, representing the Commission on
HIV/AIDS, recommended that Council consider the Commission's recommendation for
additional funding for a three year period. Ms. Terry requested $50,000 a year for three
years to fund a part-time position for a specific outreach prevention specialist to engage
the African-American gay and bisexual male community.
(f)
Fay Slotnick, 311 Second Street, representing Parent Leadership Training
Institute (PLTI), Alexandria Council of Human Services Organizations (ACHSO) and
herself, reported that the nonprofit organizations in the City supplement and
complement the work of the City Human Service agencies. Ms. Slotnick stated that
nonprofit organizations reach out to provide services to immigrant populations that will
integrate them into the community.
(g)
Denise Freeland, 917 Crestwood Drive, representing the Arts Forum of
Alexandria, requested that Council increase the funding available to arts groups through
the grants program to fund a growing arts community in the City of Alexandria.
Ms.
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Freeland noted that the additional funding contribute to Alexandria becoming a major
arts destination for tourism and contribute to the economy of the community.
(h)
Sean Casey, 119 South Iris Street, representing the Alexandria
Committee of Police, Local 5, requested fair and adequate compensation for the Police
Department in order to recruit and maintain excellent police officers who uphold the
quality of life for the citizens of Alexandria.
(i)
Brooksie Koopman, 116 West Maple Street, chair of Alexandria Library
Board, thanked Council for the increased budget that allowed branches to stay open
one night each week, the return of security personnel, and the ability to raise certain
fines and fees. Ms. Koopman noted that the cuts over the years have affected the
patronage access to the library services. Ms. Koopman requested that Council allocate
$294,000 to partially restore the book budget, return the library to regular operating
hours and to pay for a library needs assessment study.
(j)
Mary Anne Weber, 124 Roberts Lane, Apt. 201, chair of the Alexandria
Community Services Board, stated that the board is concerned about meeting the
unmet needs of the consumers in these uncertain economic times. Ms. Weber
requested that Council continue to support with advocacy at the State level to eliminate
any reduction in funding and request that the City's budget guidance includes funding to
service some of Alexandria's most vulnerable residents.
(k)
Matt Thorton, 317 8th Street, NE, Washington, DC, representing the
Alexandria Mentoring Partnership, requested that Council fully fund the Alexandria
Mentoring Partnership for the upcoming year and years to come.
Mr. Thorton
highlighted the benefits that the Partnership has brought to the youth in the City of
Alexandria.
(I)
Nathan Macek, 724 Franklin Street, representing the Waterfront
Committee, noted the six budget priorities that the Committee has outlined for the
Capital Improvement Program, including the City marina utility upgrade, sea wall
maintenance, marina waterway trash deterrence, marina security improvements,
Windmill Park bulk head repairs and waterfront restrooms. Mr. Macek noted that the
sea wall maintenance should be prioritized for early repair because of the dangerous
conditions and the operational impacts it has on the Marina. Mr. Macek pointed out
that there should be additional barricades to impede access to the piers in the overnight
hours to deter crimes and other nuisances.
(m)
Katie Alarcon, 466 West Taylor Run Parkway, requested that Council
include the traffic calming program in the upcoming City budget and responded to
questions from Council about traffic calming measures in her neighborhood.
(n)
Andrew Sulavik, 1105 North Pitt Street, #1A, representing the Alexandria
Library Board, requested that Council fund the needs assessment study for the Library,
increase the amount in the materials budget and increase the availability of electronic
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materials.
(0)
Peter Pennington, 1213 Prince Street, chair of the Environmental Policy
Commission, reported that the Commission would submit a formal budget letter and
discussion document about how to promote the Environmental Action Plan. Mr.
Pennington requested funding for a specialist outreach person to promote
environmental policy throughout the City. Mr. Pennington noted that the funding for this
position could come from the permits for the stormwater sewer.
(p)
Carolyn Griglione, 1416 North Ivanhoe Street, requested that the budget
include more money for resurfacing the streets throughout the City, increased funding
for the maintenance and improvement of the public landscaped areas, requested
improvements at the Burke Library branch, and improvements for the swimming
facilities in the City.
(q)
Annabelle Fisher, 5001 Seminary Road, spoke about areas of the budget
that needed to be examined during this budget cycle including the elimination of the
food tax on grocery and compensation.
(h)
Chet Avery, 16 East Linden Street, spoke about the impact the national
economic crisis would have on the local budget and offered suggestions for managing
the City's budget responsibly.
WHEREUPON, upon motion by Vice Mayor Donley, seconded by Councilwoman
Pepper and carried unanimously, City Council closed the public hearing to obtain
citizens input on the City's proposed fiscal year 2012 Budget and Capital Improvement
Program (CIP). The voting was as follows:
Donley
Pepper
Euille

"aye"
"aye"
"aye"
Smedberg

Fannon
Hughes
Krupicka
"aye"

"aye"
"aye"
"aye"

REPORTS OF BOARDS, COMMISSIONS AND COMMITTEES (continued)
Planning Commission (continued)
6.

COD CONCEPT PLAN #2011-0007
DEVELOPMENT SPECIAL USE PERMIT #2009-0019
350 and 400 HOOFF'S RUN DRIVE
ALEXANDRIA SANITATION AUTHORITY
Public hearing and consideration of a request for approval of A) a COO Concept
Plan; B) a development special use permit, with site plan, to construct above
ground utility tanks and other ASA facilities, soccer field and administrative
building and to extend the period of validity of the project; zoned COO
#11/Coordinated Development District #11. Applicant: Alexandria Sanitation
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Authority represented by Kenneth Wire, attorney
PLANNING
COMMISSION
w/amendments 7-0

ACTION:

RECOMMEND

APPROVAL

(A copy of the Planning Commission report dated October 4, 2011, is on file in
the Office of the City Clerk and Clerk of Council, marked Exhibit No. 1 of Item No.6;
10/15/11, and is incorporated as part of this record by reference.)
Ms. North, Urban Planner, Planning and Zoning, gave a presentation of the
proposed project. Ms. North and Ms. Wright, Division Chief, Planning and Zoning,
responded to questions from Council about the proposed bike trail, parking and the
construction of the playing field on the tanks.
Councilman Smedberg requested further information on the right of first refusal.
In response to Councilman Smedberg, Ms. Wright noted that the right of first refusal
must come back to Council for separate and final approval.
The following persons participated in the public hearing on this item:
(a)
Jonathan Rak, 1750 Tysons Blvd, McLean, attorney for the applicant,
spoke in support of the development special use permit and responded to some of the
concerns of Council, including the proposed bike trail and the right of first refusal.
(b)
Jonathan Krall, 6A East Mason Avenue, representing the Alexandria
Bicycle and Pedestrian Advisory Committee, spoke in support of the project, particularly
the inclusion of the bike trail.
(c)
Carolyn Griglione, 1416 North Ivanhoe Street, stated that she was
interested in the use of the property as a playing field and would like to know if there
would be multiple uses for the field. Ms. Griglione also noted a concern about the
parking available for the facility and inquired where there would be seating available at
the field.
Ms. Carton, Park Planner, Recreation, Parks and Cultural Activities, responded
to the questions about field usage, parking and seating for the playing field.
WHEREUPON,
upon motion by Councilman Krupicka, seconded by
Councilwoman Pepper and carried unanimously, City Council approved the Planning
Commission recommendation with an amendment to page 7, referring to right of first
refusal by adding a sentence to read, "such right of first refusal shall be granted only
after presentation to and approval by City Council in a subsequent docket item," The
voting was as follows:
Krupicka
Pepper

Donley
Fannon

"aye"
"aye"
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"aye"
"aye"

Euille

ORDINANCES

7.

"aye"
Smedberg

Hughes
"aye"

"aye"

AND RESOLUTIONS

Public Hearing on the Report on the Proposed Renewal of the City's Cable
Television Franchise and the Fiber Use Agreement Between the City of
Alexandria and Comcast of Virginia, Inc. (Council Consideration Will Be On
Tuesday, October 25.) (#14, 10/11/11)

(A copy of the City Manager's memorandum dated October 7, 2011, is on file in
the Office of the City Clerk and Clerk of Council, marked Exhibit No. 1 of Item No.7;
10/15/11, and is incorporated as part of this record by reference.
Ms. Boyd, Special Assistant to the City Manager, gave a brief overview of the
cable television franchise agreement.
The following persons participated in the public hearing on this item:
(a)
Carolyn Griglione, 1416 North Ivanhoe Street, reviewed all the charges on
her Comcast bill and noted that there were services and charges that were
unnecessary. Ms. Griglione requested that Council require more concessions from
Comcast before renewing the franchise agreement.
(b)
Annabelle Fisher, 5001 Seminary Road, expressed her dissatisfaction
with the services that Comcast provides to the City of Alexandria and requested that
competition for cable services be provided to the citizens. Ms. Fisher also stated that
the City should not be part of the franchise agreement because it is a tax to give free
advertising to local businesses.
(c)
John Bohm, 8 West Oak Street, expressed concern about the inadequate
level of customer service he received recently from Comcast and he stated that he
hoped the franchise agreement would make Comcast more responsive and more
accountable.

WHEREUPON, upon motion by Councilwoman Pepper, seconded by
Councilwoman Hughes and carried unanimously, City Council closed the public hearing
on the report on the proposed renewal of the City's Cable Television Franchise and the
Fiber Use Agreement between the City of Alexandria and Comcast of Virginia, Inc.
The voting was as follows:
Pepper
Hughes
Euille

"aye"
"aye"
"aye"
Smedberg
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Donley
Fannon
Krupicka
"aye"

"aye"
"aye"
"aye"

8.

Public Hearing, Second Reading and Final Passage of an Ordinance to Amend
and Reordain the City's Cable Communications Code Chapter 3 (Alexandria
Cable Communications Code) of Title 9 (Licensing and Regulation) of the Code
of the City of Alexandria, Virginia 1981, as Amended, to Comply With Changes
in Federal and State Law. (#15, 10/11/11)

(A copy of the City Attorney's memorandum dated October 3, 2011, is on file in
the Office of the City Clerk and Clerk of Council, marked Exhibit No.1 of Item No.8;
10/15/11, and is incorporated as part of this record by reference.
A copy of the informal memorandum explaining the ordinance is on file in the
Office of the City Clerk and Clerk of Council, marked Exhibit NO.2 of Item No.8;
10/15/11, and is incorporated as part ot'this record by reference.
A copy of the ordinance referred to in the above item, of which each member of
Council received a copy not less than 24 hours before said introduction, is on file in the
Office of the City Clerk and Clerk of Council, marked Exhibit NO.3 of Item No.8;
10/15/11, and is incorporated as part of this record by reference.)
WHEREUPON, upon motion by Vice Mayor Donley, seconded by Councilwoman
Hughes and carried unanimously by roll-call vote, City Council adopted an ordinance to
amend and reordain the City's Cable Communications Code Chapter 3 of Title 9 of the
Code of the City of Alexandria, Virginia, 1981, as amended, to comply with changes in
Federal and State Law. The voting was as follows:
Donley
Hughes
Euille

"aye"
"aye"
"aye"
Smedberg

Fannon
Krupicka
Pepper
"aye"

"aye"
"aye"
"aye"

The ordinance reads as follows:
ORDINANCE

NO. 4738

AN ORDINANCE to amend and reordain Chapter 3 (ALEXANDRIA CABLE
COMMUNICATIONS CODE) of Title 9 (LICENSING AND REGULATION) of the
Code of the City of Alexandria, Virginia, 1981, as amended.
THE CITY COUNCIL OF ALEXANDRIA HEREBY ORDAINS:
Section 1. That Chapter 3 (Alexandria Cable Communications Code) of Title
9 (Licensing and Regulation) of the Code of the City of Alexandria, Virginia, 1981, as
amended, be, and the same hereby is, amended and reordained to read as follows:

[The following is all new language]
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CHAPTER 3
ALEXANDRIA

CABLE COMMUNICATIONS

CODE

ARTICLE A
General Provisions
Sec. 9-3-1
Sec. 9-3-2
Sec. 9-3-3

Title.
Purpose.
through 9-3-10 reserved.
ARTICLE B
Definitions and Word Usage

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-13
9-3-14
9-3-15
9-3-16
9-3-17
9-3-18
9-3-19
9-3-20
9-3-21
9-3-22
9-3-23
9-3-24
9-3-25
9-3-26
9-3-27
9-3-28
9-3-29
9-3-30
9-3-31
9-3-32
9-3-33
9-3-34
9-3-35
9-3-36
9-3-37
9-3-38
9-3-39

Sec. 9-3-52

Affiliate.
Administrator.
Basic service.
Cable act.
Cable service.
Cable system or system.
City.
City councilor council.
Educational access channel.
FCC.
Franchise.
Franchise agreement.
Franchise area.
Franchisee.
Governmental access channel.
Gross revenues.
Ordinance Cable Franchise.
Person.
Public access channel.
Public rights-of-way.
Sale.
Service tier.
Subscriber.
Transfer.
Transmission of video programming directly to subscribers.
User.
through 9-3-51 reserved.
ARTICLE C
General Franchise Characteristics
Grant of franchise.
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Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-53
9-3-54
9-3-55
9-3-56
9-3-57
9-3-58
9-3-59
9-3-60
9-3-61

Franchise required.
Operation of a cable system without a franchise.
Franchise characteristics.
Franchisee subject to other laws, police power.
Acts at franchisee's expense.
Eminent domain.
Interpretation of franchise terms.
Filing fees.
Public hearings.
ARTICLE D
Initial Grant of Franchise

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-62
9-3-63
9-3-64
9-3-65
9-3-66
9-3-67

Length of franchise.
Initiation of application process.
Grant of franchise: notices, publications, acceptance.
Contents of application.
Public hearings.
through 9-3-70 reserved.
ARTICLE E
Franchise Renewal and Modification

Sec. 9-3-71
Sec. 9-3-72
Sec. 9-3-73
Sec. 9-3-74

Renewal.
Application for grant of a franchise renewal.
Application for modification of a franchise or franchise agreement.
through 9-3-80 reserved.
ARTICLE F
Franchise Transfers

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-81
9-3-82
9-3-83
9-3-84
9-3-85
9-3-86

City approval required.
Application for a transfer.
Determination by city council.
Transferee's agreement.
Approval does not constitute waiver of city rights.
through 9-3-88 reserved.

ARTICLE G
Termination of Franchise
Sec.
Sec.
Sec.
Sec.

9-3-89
9-3-90
9-3-91
9-3-92

Forms of termination.
Revocation of franchise.
Expiration of franchise.
through 9-3-98 reserved.
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ARTICLE H
System Facilities, Equipment,

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-99
9-3-100
9-3-101
9-3-102
9-3-103
9-3-104
9-3-105
9-3-106
9-3-107
9-3-108

Compliance with article.
Provisions of service.
Full service to municipal buildings.
Leased access requirement.
Technical standards.
Proof of performance tests.
Interconnection.
System design review process.
Emergency alert system.
through 9-3-115 reserved.

Construction,
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-116
9-3-117
9-3-118
9-3-119
9-3-120
9-3-121
9-3-122

Operation

9-3-146
9-3-147
9-3-148
9-3-149
9-3-150
9-3-151
9-3-152
9-3-153

of Cable System

ARTICLE J
and Reporting Provisions

Open books and records
Communication with regulatory agencies.
Reports.
Records required.
Performance evaluation.
Voluminous materials.
Retention of records; relation to privacy rights.
through 9-3-165 reserved.

Consumer
Sec. 9-3-166
Sec. 9-3-167

ARTICLE I
and Maintenance

System construction schedule.
Construction, operation and maintenance requirements.
Use of public property.
Interference with public projects.
Publicizing proposed construction and other work.
Continuity of service.
through 9-3-145 reserved.

Operation

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

and Services

ARTICLE K
Protection Provisions

General provisions
Telephone and office availability.
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Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-168
9-3-169
9-3-170
9-3-171
9-3-172
9-3-173
9-3-174
9-3-1 75
9-3-176
9-3-177

Scheduling work.
Notice to subscribers.
Interruptions of service.
Billing.
Disconnection/downg rades.
Changes in service.
Deposits.
Parental control option.
Anti-competitive acts prohibited.
through 9-3-195 reserved.

ARTICLE L
Rate Regulation
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-196
9-3-197
9-3-198
9-3-199
9-3-200
9-3-201
9-3-202
9-3-203
9-3-204
9-3-205
9-3-206
9-3-207
9-3-208
9-3-209
9-3-210
9-3-211

Scope and applicability.
Local regulatory framework.
Schedule of rates, rules and regulations.
Notice to subscribers.
Discrimination and preferences prohibited.
Establishment of rates, charges and rules.
Filing and review of rates and charges.
Provisions generally applicable to rate orders.
Obligations of franchisee.
Duties of the administrator.
Penalties and forfeitures.
Proprietary information.
Petition for change in effective competition status.
reserved.
Waiver and extension.
through 9-3-224 reserved.

ARTICLE M
Franchise Fee
Sec. 9-3-225
Sec. 9-3-226
Sec. 9-3-227
Sec. 9-3-228
Sec. 9-3-229
Sec. 9-3-230
Sec. 9-3-231

Finding.
Payment to city.
Not a tax or in lieu of any other tax or fee.
Payments.
No accord or satisfaction.
Audit and related records.
through 9-3-244 reserved.

Insurance;

ARTICLE N
Indemnification; Performance
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Guarantees

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-245
9-3-246
9-3-247
9-3-248
9-3-249
9-3-250
9-3-251
9-3-252
9-3-253
9-3-254
9-3-255
9-3-256
9-3-257
9-3-258
9-3-259
9-3-260

Insurance required.
Qualifications of sureties.
Policies available for review.
Additional insureds; prior notice of policy cancellation.
Failure constitutes material violation.
Indemnification.
No limit of liability.
No recourse.
Security fund.
Performance bond
Failure constitutes material violation.
Remedies.
Remedies cumulative.
Relation to insurance and indemnity requirements.
Cost of consultant.
through 9-3-273 reserved.
ARTICLE 0
Administrator

Sec.
Sec.
Sec.
Sec.

9-3-274
9-3-275
9-3-276
9-3-277

Cable television administrator.
Responsibilities of administrator.
Expenditures.
through 9-3-283 reserved.
ARTICLE P
Reserved

Sec. 9-3-284 through 9-3-293 reserved.

Sec. 9-3-294
Sec. 9-3-295

ARTICLE Q
State Regulation
Virginia public telecommunications
board.
through 9-3-303 reserved.
ARTICLE R
Rights of Individuals

Sec. 9-3-304
Sec. 9-3-305
Sec. 9-3-306
Sec. 9-3-307
Sec. 9-3-308
Sec. 9-3-309

Discriminatory practices prohibited.
Equal employment opportunity.
Subscriber privacy.
Restrictions on cable monitoring.
Permission of property owner required.
through 9-3-322 reserved.
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ARTICLE S
Resolution of Disputes
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-323
9-3-324
9-3-325
9-3-326
9-3-327
9-3-328
9-3-329
9-3-330

Reasonable conduct.
Intent.
Fact-finding.
Mediation.
Arbitration
Selection procedures.
Fees and expenses.
through 9-3-343 reserved.
ARTICLE T
Miscellaneous
Provisions

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

9-3-344
9-3-345
9-3-346
9-3-347
9-3-348
9-3-349
9-3-350
9-3-351
9-3-352
9-3-353
9-3-354
9-3-355
9-3-356
9-3-357

Compliance with laws.
Captions.
No recourse against the city.
Rights and remedies.
Day-to-day enforcement.
Powers of court to enforce obedience to franchises.
Subsequent action by state or federal agencies.
Amendments to this chapter.
Incorporation by reference.
Prohibition of ownership by city employees.
Force majeure.
Public emergency.
Connections to system; use of antennae.
Severability.
ARTICLE A
General Provisions

Sec. 9-3-1 Title.

This chapter shall be known and may be cited as the "Alexandria Cable
Communications Code."
Sec. 9-3-2 Purpose.
The City Council of Alexandria finds that the development of cable television
systems has the potential to be of great benefit to those who reside and work in the city.
Cable technology is rapidly changing, and cable plays an essential role as part of the
city's basic infrastructure. Cable television systems make extensive use of scarce and
valuable public rights-of-way in a manner that differs from the way in which the general
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public uses them. As a result, the grant of a franchise for the use of public rights-of-way
has the effect of giving the holder extensive economic benefits. For these reasons, the
city council finds that general welfare of the city requires that regulations be established
to ensure that any cable television franchise granted by the city is in accord with and is
operated in the public interest. In light of the foregoing, the following goals, among
others, underlie the provisions set forth in this chapter:
(a) Cable television should be available to as many city residents as possible.
(b) A cable system should be capable of accommodating both the present and
the reasonably foreseeable future cable-related needs of the community.
(c) A cable system should be constructed and maintained during a franchise
term so that changes in technology may be integrated into existing system facilities to
the maximum extent feasible.
(d) A cable system should be responsive to the needs and interests of the local
community. It is the intent of the city council that all provisions set forth in this chapter
be construed to serve the public interest and the foregoing public purposes, and that
any franchise issued pursuant to this chapter be construed to include the foregoing
findings and public purposes as integral parts thereof.
Sec. 9-3-3 through 9-3-10 reserved.

Definitions and Word Usage
Sec. 9-3-11 Definitions and usage--general.
For the purposes of this chapter, the following terms, phrases, words and
abbreviations shall have the meanings given in this article, unless otherwise expressly
stated. Words not defined herein shall have a meaning set forth in Title 47 of the United
States Code, Chapter 5, Subchapter V-A, 47 U.S.C. § 521, et seq., as amended, and, if
not defined therein, should have their common and ordinary meaning within the cable
television industry.

Sec. 9-3-12 Access Channel.
"Access channel" shall mean any channel on a cable system set aside by a
franchisee for public, educational or governmental use.

Sec. 9-3-13 Affiliate.
"Affiliate" shall mean any person who owns or controls,
by, or is under common ownership or control with a franchisee.
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is owned or controlled

Sec. 9-3-14 Administrator.
"Administrator" shall mean the cable television administrator appointed by the
city manager.
Sec. 9-3-15 Basic service.
"Basic service" shall mean any service tier that includes the retransmission of
local television broadcast signals.
Sec. 9-3-16 Cable act.
"Cable Act" shall mean the Cable Communications Policy Act of 1984, 47 U.S.C.
§ 521, et seq., as it may be amended from time to time.
Sec. 9-3-17 Cable service.
"Cable service" shall mean (1) the one-way transmission to subscribers of video
programming or other programming services, and (2) subscriber interaction, if any,
which is required for the selection of such video programming or other programming
service,
Sec. 9-3-18 Cable system or system.
"Cable system" or "system" shall mean a facility consisting of a set of closed
transmission paths and associated signal generation, reception and control equipment
that is designed to provide cable service which includes video programming and is
provided to multiple customers within the city, but such term does not include any of the
following: (1) a system that serves fewer than 20 subscribers; (2) any facility that serves
only to retransmit the television signals of one or more television broadcast stations; (3)
any facility that serves only subscribers without using any public right-of-way; (4) any
facility of a common carrier which is subject, in whole or in part, to the provisions of Title
II of the Communications Act of 1934,47 U.S.C. § 201, et seq provided that such
"
facility shall be considered a cable system if it is used in the transmission of video
programming directly to subscribers, unless the extent of such use is solely to provide
interactive on-demand services; (5) any facility of any electric utility used solely for
operating its electric utility systems; (6) any portion of a system that serves fewer than
50 subscribers in any locality where such portion is a part of a larger system franchised
in an adjacent locality; or (7) an open video system that complies with § 653 of Title VI
of the Communications Act of 1934, as amended, 47 U.S.C. § 573. A reference to a
cable system refers to any part thereof, including, without limitation, converters.
Sec. 9-3-19

City.

"City" shall mean the City of Alexandria,
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Virginia.

Sec. 9-3-20 City council or council.
"City council" or "council" shall mean the governing body of the city.
Sec.9-3-21

Educational access channel.

"Educational access channel" shall mean any channel on a cable system set
aside by a franchisee for educational use.
Sec. 9-3-22 FCC.
"FCC" shall mean the Federal Communications Commission, its designee or any
successor governmental entity.
Sec. 9-3-23 Franchise.
"Franchise" shall mean a non-exclusive authorization granted in accordance with
this chapter to construct, operate and maintain a cable system along and within the
public rights-of-way of the city or a specified portion thereof. Any such authorization, in
whatever form granted, shall not include, or be deemed to include, an authorization to
transact or carry on a business within the city, or to attach devices to poles or other
structures, whether owned by the city or a private entity, or to excavate or perform work
in or along any public right-of-way.
Sec. 9-3-24 Franchise agreement.
"Franchise agreement" shall mean a contract between the city and a franchisee
that sets forth, subject to this chapter, the terms and conditions under which a franchise
will be exercised.
Sec. 9-3-25 Franchise area.
"Franchise area" shall mean the area of the city that a franchisee is authorized to
serve by its franchise agreement.
Sec. 9-3-26 Franchisee.
"Franchisee" shall mean a person who has been granted a franchise by the city.
Sec. 9-3-27 Governmental access channel.
"Governmental
aside by a franchisee
Sec. 9-3-28

access channel" shall mean any channel on a cable system set
for government use.

Gross revenues.
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"Gross revenues" shall mean all revenue, as determined in accordance with
generally accepted accounting principles, that is actually received by the cable operator
and derived from the operation of the Cable System to provide Cable Services in the
franchise area. Gross revenues shall include, without limitation, monthly fees charged
subscribers for any basic, optional, premium, per-channel or per-program service;
installation, disconnection, reconnection and change-in--service fees; leased channel
fees; late fees and administrative fees; revenues from the rentals and sales of
converters or other equipment; fees for the rental of studios and production equipment
and the use of franchisee personnel; advertising revenues; revenues from program
guides; and revenues from home shopping channels, including commissions from the
sales of goods; provided, however, that in an ordinance cable franchise "gross revenue"
shall not include: (i) refunds or rebates made to subscribers or other third parties; (ii)
any revenue which is received from the sale of merchandise over home shopping
channels carried on the cable system, but not including revenue received from home
shopping channels for the use of the cable service to sell merchandise; (iii) any tax, fee,
or charge collected by the cable operator and remitted to a governmental entity or its
agent or designee, including without limitation a local public access or education group;
(iv) program launch fees; (v) directory or Internet advertising revenue including, but not
limited to, yellow page, white page, banner advertisement, and electronic publishing;
(vi) a sale of cable service for resale or for use as a component part of or for the
integration into cable services to be resold in the ordinary course of business, when the
reseller is required to payor collect franchise fees or similar fees on the resale of the
cable service; (vii) revenues received by any affiliate or any other person in exchange
for supplying goods or services used by the cable operator to provide cable service;
and (viii) revenue derived from services classified as noncable services under federal
law, including, without limitation, revenue derived from telecommunications services
and information services, and any other revenues attributed by the cable operator to
noncable services in accordance with rules, regulations, standards, or orders of the
Federal Communications Commission.
Sec. 9-3-29 Ordinance Cable Franchise.
"Ordinance cable franchise" shall mean a franchise issued in accordance with
Va. Code § 15.2-2018.21.
Sec. 9-3-30 Person.
"Person" shall mean a natural person, partnership, association, joint stock
company, organization, corporation, limited liability corporation and any other legal
entity, and any lawful successor thereto or transferee thereof, but such term does not
include the city.
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Sec. 9-3-31 Public access channel.
"Public access channel" shall mean any channel on a cable system set aside by
a franchisee for use by the general public, including groups and individuals, and which
is available for such use on a non-discriminatory basis.
Sec. 9-3-32 Public rights-of-way.
"Public rights-of-way" shall mean the surface, the air space above the surface,
and the area below the surface of any public street, highway, lane, path, alley, sidewalk,
boulevard, drive or bridge, in which the city holds a property interest and which,
consistent with the purposes for which it was acquired or dedicated, may be used for
the installation, operation and maintenance of a cable system. No reference in this
chapter or in any franchise agreement to a "public right-of-way" shall be deemed to be a
representation or guarantee by the city that its interests or other rights in such
right-of-way are sufficient to permit its use for the installation, operation and
maintenance of a cable system, and a franchisee shall be deemed to gain only those
rights which the city has the undisputed right and power to give.
Sec. 9-3-33 Sale.
"Sale" shall mean any sale, exchange or barter transaction.
Sec. 9-3-34 Service tier.
"Service tier" shall mean a package of two or more cable services for which a
separate charge is made by a franchisee, other than a package of premium and
pay-per-view services that are also sold on a genuine a la carte basis.
Sec. 9-3-35 Subscriber.
"Subscriber" shall mean any person who legally receives any service delivered
over a cable system.
Sec. 9-3-36 Transfer.
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"Transfer" shall mean any transaction in which (i) an ownership or other interest
in the cable operator is transferred, directly or indirectly, from one person or group of
persons to another person or group of persons, so that majority control of the cable
operator is transferred; or (ii) the rights and obligations held by the cable operator under
the cable franchise granted under this article are transferred or assigned to another
person or group of persons. However, notwithstanding clauses (i) and (ii) of the
preceding sentence, a transfer of the cable franchise shall not include (a) transfer of an
ownership or other interest in the cable operator to the parent of the cable operator or
to another affiliate of the cable operator; (b) transfer of an interest in the cable franchise
granted under this article or the rights held by the cable operator under the cable
franchise granted under this article to the parent of the cable operator or to another
affiliate of the cable operator; (c) any action that is the result of a merger of the parent
of the cable operator; (d) any action that is the result of a merger of another affiliate of
the cable operator; or (e) a transfer in trust, by mortgage, or by assignment of any
rights, title, or interest of the cable operator in the cable franchise or the system used to
provide cable in order to secure indebtedness.
Sec. 9-3-37 Transmission of video programming directly to subscribers.
"Transmission of video programming directly to subscribers" shall mean the
delivery of programming to equipment located on subscriber premises, whether or not
that programming is selected, controlled or marketed to subscribers by the entity that
delivers it.
Sec. 9-3-38 User.
"User" shall mean a person utilizing a cable system channel or equipment and
facilities for purposes of producing or transmitting material, as contrasted with the
receipt thereof in the capacity of a subscriber.
Sec. 9-3-39 through 9-3-51 reserved.

General Franchise Characteristics
Sec. 9-3-52 Grant of Franchise.
The city council may grant one or more negotiated cable television franchises in
accordance with this chapter and Va. Code § 15.2-2108.20.
Except as otherwise
expressly provided in a franchise agreement, each such franchise shall be subject to
the provisions of this chapter, as it may be amended from time to time. The city council
may also grant one or more ordinance cable franchises, to the extent the applicable
statutes are not preempted by federal law.
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Sec. 9-3-53 Franchise required.
No person may construct or operate a cable system without a franchise granted
by the city council. No person may be granted a franchise unless such person has
entered into a franchise agreement with the city, or the city has adopted an ordinance
issuing such person an ordinance cable franchise.
Sec. 9-3-54 Operation of a cable system without a franchise.
Any person who occupies public rights-of-way for the purpose of constructing or
operating a cable system and who does not hold a valid franchise from the city shall be
subject to all provisions of this chapter. In its discretion, the city may, at any time,
require such person to enter into a franchise agreement with the city, or issue such
person an ordinance cable franchise, require such person to remove its property and
restore the area occupied by the property to a condition satisfactory to the city, remove
the property itself and restore the area to a satisfactory condition and charge the person
the costs therefore, or take any other action it is entitled to take under applicable law,
including filing an action for damages. In no event shall a franchise be created unless it
is issued by action of the city council and is subject to a written franchise agreement or
an ordinance cable franchise.
Sec. 9-3-55 Franchise characteristics.
(a) A franchise authorizes use of public rights-of-way for installing cables, wires,
lines, optical fiber, underground conduit and other devices necessary and appurtenant
to the operation of a cable system within a franchise area, but does not authorize a
franchisee to provide service to, or install a cable system on, private property without
the property owner's consent (except for use of compatible easements pursuant to
section 621 of the Cable Act, 47 U.S.C. § 541(a)(2)), or to use conduits without a
separate agreement with the owner of same.
(b) A franchise is non-exclusive and will not explicitly or implicitly preclude the
issuance of other franchises to operate cable systems within the city, or affect the city's
right to authorize use of public rights-of-way by other persons to operate cable systems
or for other purposes.
(c) Once a franchise agreement has been executed by the city and a franchisee,
the agreement shall constitute a contract between the franchisee and the city, and the
terms, conditions, and provisions of the agreement, subject to this chapter and all other
duly enacted and applicable laws (except as expressly otherwise provided in this
agreement), shall define the rights and obligations of the franchisee and the city relating
to the franchise.
(d) All privileges provided by a franchise shall be subordinate to any prior lawful
occupancy of the public rights-of-way, and the city shall always retain the right to
designate where a franchisee's facilities are to be placed within the public rights-of-way
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in order to avoid actual or potential conflicts between users of the public rights-of-way
and to ensure the safety and convenience of the public.
(e) Except as otherwise provided in a franchise agreement, a franchisee may
not enter into or enforce any exclusive contract with a subscriber (including, but not
limited to, a building owner) as a condition of providing or continuing service.
Sec. 9-3-56 Franchisee subject to other laws, police power.
(a) At all times, a franchisee shall be subject to and shall comply with all
applicable federal, state and local laws, and shall be subject to the lawful exercise of
the city's police power authority, including all rights the city may have under the Cable
Act, 47 U.S.C. § 552.
(b) Except as expressly otherwise provided in a franchise agreement, the city
shall retain all authority, including that given to it by federal and state law, to regulate
cable systems, franchisees and franchises.
Sec. 9-3-57 Acts at franchisee's expense.
Any act that a franchisee is or may be required to perform under this chapter, a
franchise agreement or other applicable law shall be performed at the franchisee's sole
expense, unless expressly provided to the contrary in this chapter, the franchise
agreement or other applicable law.
Sec. 9-3-58 Eminent domain.
Nothing in this chapter shall be deemed or construed to impair or affect, in any
way or to any extent, any right the city may have to acquire the property of the
franchisee through the exercise of the right of eminent domain, or be deemed or
construed to contract away or to modify or abridge, either for a term or in perpetuity,
any right of eminent domain the city may have with respect to any public utility.
Sec. 9-3-59 Interpretation of franchise terms.
Except as to matters that are governed solely by federal law or regulation, a
franchise agreement shall be governed by and construed in accordance with the laws of
the Commonwealth of Virginia.
Sec. 9-3-60 Filing fees.
(a) All applications and requests submitted under this chapter for the grant of an
initial franchise or modification of a franchise, a renewal of a franchise, or the transfer of
a franchise, shall be subject to a processing fee in an amount determined by the
administrator to meet the reasonable cost of processing the request. The processing
fee shall be due on a date to be specified by the administrator, and the applicant shall
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be informed of that date at the time that the applicant is informed of the reasonable cost
of processing the request.
(b) Any payments made by a franchisee pursuant to this section fall within one
or more of the exceptions in the Cable Act, 47 U.S.C. § 542(g)(2), and do not constitute
a franchise fee, and no such payments may be passed through to subscribers in any
form, except to the extent federal law or regulation provides that they may be passed
through.
Sec. 9-3-61 Public hearings.
Any party submitting an application or a request, or otherwise seeking city
approval, under this chapter shall be notified of any public hearing conducted by the city
council on the subject of the application, request or matter sought, and shall be given
an opportunity to be heard at any such hearing.

Initial Grant of Franchise
Sec. 9-3-62 Length of franchise.
No initial franchise shall be granted for a period of more than 15 years, although
an initial franchise may be renewed pursuant to the terms of this chapter and the
applicable franchise agreement.
Sec. 9-3-63 Initiation of application process.
(a) Any person wishing to obtain an initial franchise in the form of a negotiated
franchise agreement shall file an application with the administrator pursuant to the
terms of this article. Any person wishing to obtain an initial franchise in the form of an
ordinance cable franchise shall file a request to negotiate the terms of a negotiated
cable franchise, as required by Va. Code § 15.2-2108.21, which shall take the form of
an application pursuant to the terms of this article.
(b) Any person wishing to obtain an initial ordinance cable franchise shall also
follow the procedure specified in Va. Code § 15.2-2108.21, to the extent such
provisions are not preempted by federal law.
Sec. 9-3-64 Grant of franchise: notices, publications, acceptance.
(a) Upon receipt of an application, the city council may refer the application to
the administrator for review and evaluation and for the submission of recommendations
and may make or provide for such other investigation as it may determine appropriate.
(b)

In evaluating

an application

for an initial franchise,
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the city council, and if

applicable the administrator, shall consider, among other things, the following factors:
(1) whether the applicant has the financial, technical and legal qualifications to
construct, operate and maintain a cable system and to provide, or provide for the
provision of, cable service;
(2) whether, the applicant has the financial, technical and legal qualifications to
provide adequate public, educational and governmental access channel capacity and
facilities, and adequate financial support for same;
(3) whether the applicant or an affiliate of the applicant owns or controls any
other cable system in the city; and
(4) whether issuance of a franchise to the applicant will eliminate or reduce
competition in the delivery of cable service in the city.
(c) If the council determines to grant an initial negotiated franchise to an
applicant, it shall enact an ordinance proposing to make the grant as advertised,
subject to the execution of an appropriate franchise agreement specifying the details of
the franchise. If the council determines to grant an ordinance cable franchise to an
applicant, it shall enact an ordinance in accordance with Va Code § 15.2-2108.22.
(d) This chapter is not intended and shall not be interpreted to grant any bidder
or any existing franchisee standing to challenge the issuance of a franchise to another
person.
(e) Within 30 days after the enactment of an ordinance granting an applicant an
initial negotiated franchise, the applicant shall present to the city a signed and notarized
agreement accepting the provisions of the franchise. At that time, the applicant shall file
any bonds and security fund deposits required, and fulfill any other requirements then
imposed, by this chapter.
Sec. 9-3-65 Contents of application.
Any application submitted pursuant to section 9-3-63 shall contain, at a
minimum, the following information:
(a) the name and address of the applicant and of the following persons: the 10
largest holders of an ownership interest in the applicant; all persons with five percent or
more ownership interest in the applicant; all the persons who control the applicant; all
officers and directors of the applicant; and, as to each such identified person who holds
a five percent or more ownership interest in another cable system, the name of such
system and the person's ownership interest in it;
(b) a demonstration of the applicant's technical ability to construct, operate
maintain the proposed cable system, including the identification of key personnel;
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and

(c) a demonstration of the applicant's legal qualifications to construct, operate
and maintain the proposed cable system, including a demonstration that the applicant
meets the following criteria;
(1) the applicant has not had any cable television franchise validly revoked by
any franchising authority within the three years preceding the submission of the
application;
(2) the applicant is authorized under Virginia law to operate a cable system;
(3) the applicant is not precluded by federal law from operating a cable system
in the city, and possesses or is qualified to obtain any necessary federal franchises or
waivers required to operate a system in the city;
(4) the applicant, within 10 years preceding the submission of the bid, has not
been convicted of any act or omission of such character that the applicant cannot be
relied upon to deal truthfully with the city and with subscribers of the cable system, or to
comply with its obligations under applicable law;
(5) the applicant has not filed any materially misleading information with its
application and has not intentionally withheld information that is required to be provided;
and
(6) no elected official of the city holds a controlling interest in the applicant or an
affiliate of the applicant; notwithstanding the foregoing provisions of this subsection, an
applicant shall be provided an opportunity to show that it would be inappropriate to find
it unqualified to obtain a franchise under this chapter by virtue of subsections (c)(2) or
(c)(5), in light of the particular circumstances surrounding the matter and the steps
taken by the applicant to cure all harms flowing therefrom and to prevent their
recurrence, the lack of involvement of the applicant's principals, or the remoteness of
the matter from the operation of a cable system;
(d)
a statement prepared by a certified public accountant regarding the
applicant's financial ability to complete the construction and to operate the proposed
cable system;
(e) a description of the applicant's prior experience in cable system ownership,
construction and operation, and an identification of communities in which the applicant
or any of its principals have, or have had, a cable franchise or any interest in a cable
franchise;
(f) an identification

of the area of the city to be served by the proposed

cable

system;
(g) a detailed description

of the physical facilities of the proposed cable system,
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including the system's channel capacity, technical design, performance characteristics,
head-end and access facilities;
(h) a description of the construction of the proposed cable system, including an
estimate of plant mileage and its location, a proposed construction schedule, a
description, where appropriate, of how services will be converted from existing facilities
to new facilities, and information on the availability of space in existing conduits,
including, where appropriate, an estimate of the cost of any necessary rearrangement
of existing facilities;
(i) the proposed rate structure for the proposed cable system, including
projected charges for each service tier, installation, converters and other equipment or
services;
(j) a description of the manner in which the applicant will reasonably meet the
future cable-related needs and interests of the city, including descriptions of how the
applicant will meet the needs described in any recent community needs assessment
conducted by or for the city, and how the applicant will provide adequate public,
educational, and governmental access channel capacity, facilities or financial support to
meet the city's needs and interests;
(k) pro forma financial projections for the proposed franchise term, including a
statement of projected income and a schedule of planned capital additions, with all
significant assumptions explained in notes or supporting schedules;
(I) if the applicant proposes to provide cable service to an area already served
by an existing cable franchisee, an identification of the area where the overbuild would
occur, the potential subscriber density in the area that would encompass the overbuild,
and the ability of the public rights-of-way and other property that would be used by the
applicant to accommodate an additional cable system;
(m) any other information that may be reasonably necessary to demonstrate
compliance with the requirements of this chapter, and any other information that the city
may request of the applicant which is relevant to the city's consideration of the
application; and
(n) an affidavit or declaration of the applicant or an authorized officer certifying
the truth and accuracy of the information in the application, and certifying that the
application meets all federal and state law requirements.
Sec. 9-3-66 Public Hearings.
Prior to the granting an initial franchise under this article, the city council shall
hold at least one public hearing, following reasonable notice to the public, at which the
applicant, all other interested parties and the public shall be afforded a reasonable
opportunity
to be heard. Reasonable
notice to the public shall consist of an
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advertisement of the date, time, place and subject of such hearing that shall be
published in a newspaper having general circulation in the city.
Sec. 9-3-67 through 9-3-70 reserved.

Franchise Renewal and Modification
Sec. 9-3-71 Renewal.
A franchise may be renewed by the city for a period of no more than 15 years,
upon application of the franchisee in accordance with the then-existing rules of the FCC
and applicable law. Renewal may take the form of a negotiated franchise agreement, in
which case the process specified in Sec. 9-3-72 shall apply. In the alternative, renewal
may take the form of an ordinance cable franchise, to the extent that the terms of or
process for granting such a franchise are not preempted by federal law.
Sec. 9-3-72 Application for grant of a franchise

renewal.

(a) An application by a franchisee for renewal of its franchise shall be filed with
the administrator, and the application shall be received and reviewed in a manner
consistent with the Cable Act, 47 U.S.C. § 546(a)--(g). If neither a franchisee nor the
city activates in a timely manner, or can activate, the renewal process set forth in 47
U.S.C. § 546(a)--(g) (including, for example, if the said provisions are repealed), then,
except for applications submitted pursuant to 47 U.S.C. § 546(h), the provisions of
article 0 shall apply.
(b) If the provisions of 47 U.S.C. § 546(a)--(g) are properly invoked, and if the
city does not act under 47 U.S.C. § 546(h), the administrator shall forward the
franchisee's application for renewal to the city council, and thereafter the council,
having reviewed the franchisee's past performance under its existing franchise and
considered the future cable-related needs and interests of the Alexandria community,
may request the franchisee to submit a proposal defining the cable system it proposes
to provide under a renewal franchise. If council so requests, the administrator shall
establish deadlines for the franchisee's proposal and may, before or after submission of
the proposal, require the franchisee to provide information that the administrator deems
pertinent to the franchisee's renewal application or its proposal, or both.
(c) Upon receipt of a franchisee's proposal and all additional information that the
administrator has required, the administrator shall provide notice to the public of the
receipt of the proposal. No later than 120 days following the receipt of the proposal, the
administrator shall recommend to the city council, and the council shall preliminarily
determine, by resolution, whether the franchisee's franchise is to be renewed.
(1)

If the council determines

preliminarily
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to renew the franchise,

it shall direct

the administrator to prepare a franchise agreement that incorporates, as appropriate,
the commitments made by the franchisee in its franchise renewal proposal and contains
other matters deemed pertinent by the administrator. If the franchisee accepts the
franchise agreement prepared by the administrator, and the agreement is approved by
the city council, the council shall grant a renewal franchise to the franchisee. If the
franchise agreement prepared by the administrator is not accepted by the franchisee or
is not approved by council within the time limit established by 47 U.S.C. § 546(c)(1), the
franchisee's request for a franchise renewal shall be deemed preliminarily denied, and
an administrative proceeding under the Cable Act shall be commenced if the
franchisee, within 10 business days from the expiration of the time limit established by
47 U.S.C. § 546(c)(1), requests the commencement of such a proceeding.
(2) If the city council determines, preliminarily or otherwise, that a franchise
should not be renewed, and the franchisee notifies the administrator no later than 10
business days of the council determination that it wishes to pursue its right to an
administrative proceeding under the Cable Act, then such a proceeding shall be
commenced in accordance with the Cable Act.
(d) If an administrative proceeding under the Cable Act is commenced on a
franchisee's franchise renewal request, the request shall be evaluated on the basis of
factors that are consistent with federal law, and shall be conducted in accordance with
the following procedures:
(1) The city council shall, by resolution, appoint a hearing officer to preside over
the proceeding, which officer can be the council itself.
(2) The hearing officer shall establish a schedule for the proceeding which
allows for documentary discovery and interrogatory responses, production of evidence,
and cross-examination of witnesses. Depositions shall not be permitted unless the party
requesting the deposition shows that documentary discovery and interrogatory
responses will not provide it an adequate opportunity to present its case. The hearing
officer may require the production of evidence as the interests of justice may require,
including the production of evidence by the franchisee and any entity that owns or
controls or is owned or controlled by the franchisee. The hearing officer may also issue
protective orders. Enforcement of any order issued by the hearing officer shall be in and
by the Circuit Court for the City of Alexandria.
(3) The hearing officer may conduct a prehearing conference and establish
appropriate prehearing orders. Intervention by non-parties is not authorized, except to
the extent required by the Cable Act.
(4) The hearing officer may require the city and the franchisee to submit
prepared testimony prior to the initiation of the hearing. Unless the parties agree
otherwise, the franchisee shall present its evidence first, followed by the city. The
hearing officer shall see that a transcript is prepared of the proceeding.
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(5) The primary factors to be considered by the hearing officer and the parties
during the administrative proceeding are:
(i) whether the franchisee has substantially complied with the material terms of
its existing franchise and with applicable law;
(ii) whether the quality of the franchisee's service, including signal quality,
response to consumer complaints and billing practices, but without regard to the mix or
quality of the programming and similar services provided over the cable system, has
been reasonable in light of the needs of the Alexandria community;
(iii) whether the franchisee has the financial, legal and technical ability to provide
the services, facilities and equipment, as set forth in the operator's proposal; and
(iv)
whether the operator's proposal is reasonable to meet the future
cable-related needs and interests of the Alexandria community, taking into account the
cost of meeting those needs and interests.
(6) Following completion of any hearing, the hearing officer shall require the
parties to submit proposed findings of fact with respect to the four factors identified in
subsubsection (5). Based on the record of the proceeding, the hearing officer shall then
prepare written findings of fact with respect to those factors, and shall submit those
findings to the city council (unless the hearing officer is the council, in which case the
written findings shall constitute the final decision of the city), with copies to the
administrator and the franchisee.
(7) Where the hearing officer is not the city council, the parties shall have 30
calendar days from the date the hearing officer's findings of fact are submitted to
council to file, with the city clerk, their exceptions to the findings. Following the filing of
such exceptions and within 90 days of the issuance of the hearing officer's findings of
fact, the council, based upon the record before the hearing officer, the officer's findings
and any exceptions that have been filed, shall determine whether to renew the
franchise. Within 30 days of making its determination, the council shall commit its
determination to writing, stating the reasons therefore, which determination shall be
consistent with the requirements of the Cable Act and based on the record compiled
before the hearing officer. A copy of the final decision of the council shall be provided to
the franchisee.
(8) Any determination to deny a franchisee's request for the renewal of its
franchisee shall be based on one or more adverse findings made with respect to the
factors described in subsubsection (5) and 47 U.S.C. § 546(c)(1), which findings are
based on the record of the administrative proceeding conducted under this subsection.
A determination to deny shall not be based upon a franchisee's failure to substantially
comply with the material terms of its franchise under subsubsection (5)(i) or 47 U.S.C. §
546(c)(1)(A), or upon events considered under subsubsection
(5)(ii) or 47 U.S.C. §
546(c)(1 )(B), where such failure to comply or such events occur after the effective date
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of the Cable Act, unless the administrator has provided the franchisee with notice and
the opportunity to cure, or where it is documented that the city has waived its right to
object, or where the franchisee has given written notice of a failure or inability to cure
and the city has failed to object within a reasonable time after receipt of such notice.
(9) Any administrative proceeding under this subsection shall be conducted with
due speed, but with due regard for the right of the franchisee to fully present its case.
(10) In conducting the administrative proceeding under this subsection, and
except as inconsistent with the foregoing, the hearing officer shall adhere, to the extent
permissible and feasible, to the Virginia Administrative Process Act, § 9.6-14:1, et seq.,
Code of Virginia (1950), as amended, or any successor statute.
(e) Nothing in this section shall be construed as preventing a franchisee from
submitting an informal request for the renewal of its franchisee pursuant to 47 U.S.C. §
546(h), which application may be granted or denied in accordance with the provisions of
47 U.S.C.
§ 546(h).
(f) The provisions of this article shall be read and applied so that they are
consistent with the Cable Act, 47 U.S.C. § 546.
Sec. 9.3.73 Application for modification of a franchise

or franchise agreement.

(a) An application for modification of a franchise or a franchise agreement shall
be filed with the administrator and shall include, at minimum, the following information:
(i) the specific modification requested;
(ii) the justification for the requested modification, including the impact of the
requested modification on subscribers and others, and the financial impact on the
franchisee if the modification is approved or disapproved, demonstrated through, inter
alia, submission of financial pro formas;
(iii) a statement whether the modification is sought pursuant to the Cable Act, 47
U.S.C. § 545, and, if so, a demonstration that the requested modification meets the
standards set forth in 47 U.S.C. § 545;
(iv) any other information that the franchisee believes is necessary for the city to
make an informed determination on the application for modification; and
(v) an affidavit or declaration of the franchisee or an authorized officer certifying
the truth and accuracy of the information in the application, and certifying that the
application is consistent with all federal and state law requirements.
(b)
Following review of the proposed modification, the administrator
shall
forward the modification, along with a recommendation, to the city council. In making a
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recommendation,
subsection (c).

the administrator

shall utilize the factors

identified

below In

(c) Following a public hearing, the city council shall determine whether to
approve the proposed modification. In making this determination, the council shall
consider the extent to which the modification departs from the terms, conditions and
intent of the existing franchise or franchise agreement, the justification for the
modification and the extent to which the modification is consistent with and furthers the
cable-related needs and interests of the Alexandria community.
Sec. 9-3-74 through 9-3-80 reserved.
Franchise Transfers

Sec. 9-3-81 City approval required.
No transfer shall occur without prior written application to and approval of the city
council, and only then upon such terms and conditions as the council deems necessary
and proper, consistent with applicable law. A franchise is a privilege that is in the public
trust and personal to the franchisee, and the franchisee's obligations under a franchise
involve personal services whose performance involves personal credit, trust and
confidence in the franchisee. Any transfer without the prior approval of the city council
shall be considered to impair the city's assurance of due performance. The council
approval of a transfer in one instance shall not render unnecessary council approval of
any subsequent transfer.
Sec. 9-3-82 Application for a transfer.
(a) A franchisee shall promptly notify the administrator of any proposed transfer.
If a transfer should take place without prior notice to the administrator, the franchisee
shall promptly notify the administrator that such a transfer has occurred; provided, that
such notice shall not be construed as curing the franchisee's failure, before the transfer,
to provide the required notice to the administrator and to obtain the required city council
approval of the transfer.
(b) At least 120 calendar days prior to the contemplated effective date of a
transfer, a franchisee shall submit to the administrator FCC Form 394 or any applicable
successor form, unless the administrator has waived this requirement in writing based
upon the nature of the proposed transfer. Such an application shall provide complete
information on the proposed transfer, including details on the legal, financial, technical
and other qualifications of the transferee, and on the potential impact of the transfer on
the cable system, cable service and subscriber rates. At a minimum, the following
information may be requested by the administrator,
in addition to the information
supplied in the application:
(1) all information

and forms required under federal law;
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(2) all information required in section 9-3-65(a) through (e), (i), (j), (k), and (n),
substituting in these provisions the term "proposed transferee" for the term "bidder";
(3) a detailed statement of the corporate or other business entity organization of
the proposed transferee, together with an explanation of how decisions regarding the
cable system will be made if the proposed is transfer approved;
(4) any business relationships or transactions of any kind, past, present or
anticipated, between the franchisee, or its owners, subsidiaries or affiliates, and any of
the proposed transferees, or their corporate parents, subsidiaries or affiliates, other
than the proposed transfer;
(5) any contracts, financing documents or other documents that relate to the
proposed transfer, and all documents, schedules, exhibits or the like referred to therein;
(6) any documents related to the transfer, including any documents regarding
rates that the transferee expects to charge, that have been provided to any entity that
has been asked to provide financing (debt, equity or any other kind) for, or to underwrite
any offering made in connection with, the proposed transfer;
(7) any documents provided to the boards of directors, executive committees or
similar controlling bodies of the franchisee and of any proposed transferee, or their
corporate parents, subsidiaries or affiliates, regarding the proposed transfer;
(8) any shareholder reports or filings with the Securities and Exchange
Commission or the Federal Trade Commission that discuss the transaction, and any
filings required under the Clayton Act in connection with the proposed transfer;
(9) complete financial statements for the franchisee and any potential
transferees for the prior three years, including balance sheets, income statements,
profit and loss statements, and documents detailing capital investments and operating
costs;
(10) a detailed description of the sources and amounts of the funds to be used
in the proposed transfer, indicating how the debt-equity ratio of the cable system will
change in the course of the transaction, what entities will be liable for repayment of any
debt incurred, what interest, payment schedule and other terms or conditions will apply
to any debt financing, any debt coverages or financial ratios that any proposed
transferees will be required to maintain over the franchise term if the proposed transfer
is approved, what financial resources would be available to the system under the
control of the proposed transferee, and whether the proposed transferee can meet
debt-equity or any other required ratios without increasing subscriber rates, with any
assumptions underlying that conclusion, and, if not, what rate increases would be
required and why;
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(11) any other information necessary to provide a complete and accurate
understanding of the financial position of the cable system before and after the
proposed transfer, including but not limited to two sets of projected income statements
and cash flow statements, including capital investments, for at least five years after the
proposed transfer, one set assuming the transfer is approved, and one set assuming
the transfer is not approved, and each set stating specifically what assumptions are
being made with respect to any rebuild or upgrade of the system;
(12) complete information regarding any potential impact of the transfer on
subscriber rates and service;
(13) a detailed analysis of franchise fee payments made by the franchisee, or
any affiliate, during the life of the franchise, showing (i) total gross revenues, by
category (e.g., basic, pay, pay-per-view, advertising, installation, equipment, late
charges, miscellaneous, other), (ii) the revenues, by category, that were included in the
calculation of the franchise fee, so that it is clear what, if any, revenues were not
included and the dollar value of those exclusions, (iii) the value of any non-cash
compensation received (e.g., trades for advertising spots) showing what amounts of
non-cash compensation were included in the franchise fee calculation, (iv) what, if any,
deductions were made from revenues in calculating the franchise fee (e.g., bad debt),
and the amount of each deduction, and (v) if an outside agency was used to collect
revenue (e.g., a collection agency, an advertising agency paid on the basis of
percentage of sales), how much revenue was received by these agencies, and the total
amount of such revenues included for purposes of the franchise fee calculation;
(14) information sufficient to permit the city to determine the franchisee's
compliance with its franchise obligations over the term of the franchise, including
specific descriptions of any noncompliance of which the franchisee or any potential
transferee is aware;
(15) any representations made to anyone, in connection with the proposed
transfer, about the franchisee's compliance with its franchise; and
(16) a brief summary of the proposed transferee's plans for at least the
upcoming five years regarding line extension, plant and equipment upgrades, channel
capacity, expansion or elimination of services, and any other changes affecting the
performance of the cable system.
(c)
For purposes of determining whether a proposed transfer should be
approved, the city council, and the administrator, may inquire into all qualifications of
the proposed transferee and such other matters as is deemed necessary to determine
whether the transfer is in the public interest and should be approved, denied or
conditioned.
(d)
following
review of the application
and the proposed transfer, the
administrator
shall forward the application, along with a recommendation
on the
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proposed transfer, to the city council. In making a recommendation, the administrator
shall utilize the factors identified in section 9-3-83.
Sec. 9-3-83 Determination

by city council.

(a) Following receipt of an application for approval of a transfer and the
administrator's recommendation, the city council shall determine whether to approve or
deny the application, or approve it subject to conditions. In making this determination,
the council shall consider the following factors:
(1) the legal, financial and technical qualifications of the proposed t~ansferee to
operate the cable system in accordance with this chapter and the franchise agreement
between the incumbent franchisee and the city;
(2) whether the incumbent franchisee is in compliance with this chapter and its
franchise agreement with the city, and, if not, the proposed transferee's commitment
and ability to cure such noncompliance; and
(3) whether the proposed transferee owns or controls any other cable system in
the city.
(b) Any transfer without the prior approval of the city council shall be ineffective,
and shall make the franchise affected by the transfer subject to cancellation at the city's
sole discretion and to any other remedies available under the franchise, this chapter or
other applicable law.
(c) Any mortgage, pledge or lease shall be subject and subordinate to the rights
of the city under this chapter or other applicable law.
Sec. 9-3-84 Transferee's

agreement.

No application for the approval of a transfer shall be approved by the city council
unless the transferee agrees in writing that it will abide by and accept all terms of the
franchise agreement between the incumbent franchisee and the city, and all applicable
provisions of this chapter, and that it will assume the obligations, liabilities and
responsibility for all acts and omissions, known and unknown, of the incumbent
franchisee under the franchise agreement and this chapter, for all purposes, including
renewal, unless the council, in its discretion, expressly waives all or part of this
requirement.
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Sec. 9-3-85 Approval does not constitute waiver of city rights.
Approval by the city council of a transfer does not constitute a waiver or release
of any of the rights of the city under this chapter or a franchise agreement against the
transferor franchisee, whether arising before or after the date of the transfer.
Sec. 9-3-86 through 9-3-88 reserved.
ARTICLE G

Termination of Franchise
Sec. 9-3-89 Forms of termination.
A franchise may, in accordance with this article, be terminated by revocation or
terminate by expiration.
Sec. 9-3-90 Revocation of franchise.
(a) The city shall have the right to revoke a franchise, effective on a date set by
the city council no less than 90 days following the date of the decision to revoke, for a
franchisee's failure to construct, operate or maintain the cable system as required by
this chapter, an ordinance cable franchise, or a franchise agreement, for any other
material violation of this chapter or material breach of a franchise agreement, for a
franchisee's defrauding or attempting to defraud the city or subscribers, or if the
franchise or the cable system is assigned for the benefit of the creditors of the
franchisee, or a receiver or trustee is appointed to take over the business of the
franchisee, or the franchisee is declared a bankrupt.
(b) Prior to revoking a franchise for one or more of the grounds stated in
subsection (a), the city shall follow the procedures in subsubsections (1), (2) and (3)
below.
(1) Whenever the city believes there are grounds to revoke a franchise, written
notice shall be provided to the franchisee informing it of those grounds and providing it
with an opportunity to remove the grounds within a period of 30 or more days, except
that no such opportunity need be provided where the franchisee is believed to have
defrauded or attempted to defraud the city or subscribers, in which case the notice
required by this subsubsection may be provided and the city may then proceed
immediately to the public hearing provided for in subsubsection (3).
(2) If, within the period stated in the city notice, the franchisee fails to remove the
identified grounds for revocation, or at least to initiate and actively pursue corrective
action to remove those grounds to the satisfaction of the city, a second written notice to
the franchisee shall be provided to the franchisee informing it of the city's intention to
pursue revocation of its franchise by holding a public hearing before the city council, or
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a designee of the council, and of the date, time and place of the hearing, which shall be
no less than 30 days after the date of the notice.
(3) At the public hearing on a franchise revocation, the franchisee shall be given
the opportunity to be heard and to present information and evidence regarding the
grounds for revocation that have been identified by the city. Following a hearing held
before the city council, the council shall determine, based on the information and
evidence presented at the hearing and other information of record, whether to revoke
the franchise and, if so, the date on which the revocation shall be effective. Following a
hearing held before a designee of council, the designee shall determine whether to
recommend to council that the franchise be revoked or not revoked, and shall prepare
and forward to the council a written report containing the designee's recommendation
and the reasons for the recommendation. In addition, the designee shall forward to the
council a copy of the record complied in conjunction with the hearing. Following receipt
of such report, the council shall determine, based on the report and the hearing record,
whether to revoke the franchise. Whenever the city council determines to revoke a
franchise, it shall issue a written decision setting forth the reasons for its decision, and a
copy of the decision shall be transmitted to the franchisee.
(c) In the event of foreclosure or other judicial sale of any of the facilities,
equipment or property of a franchisee, the city may revoke the franchise, following a
public hearing before the city council, by serving notice of the revocation on the
franchisee and the successful bidder, in which event the franchise and all rights and
privileges of the franchisee shall be revoked and shall terminate 30 days after the
service of the notice, unless:
(1) the city has approved the transfer of the franchise to the successful bidder;
and
(2) the successful bidder has covenanted and agreed with the city to assume
and be bound by the terms and conditions of the franchise agreement and this chapter,
and such other conditions as may be established or as are required pursuant to article
o of this chapter.
(d) If the city revokes a franchise, the city council may require the former
franchisee to remove its facilities and equipment from all, or some, public rights-of-way
at the franchisee's sole expense, unless the franchisee is using its facilities for other
lawful purposes. If the franchisee fails to do so within a reasonable period of time, the
removal shall be undertaken by the franchisee's surety. If removal is not undertaken by
said surety, the city may undertake the removal itself, and it shall then be reimbursed
for all its expenses by the franchisee or the franchisee's surety, or both.
(e) Notwithstanding any other provision of this chapter to the contrary, where the
city has granted a franchise requiring the completion of construction of a cable system
or of a cable system upgrade, or the completion of other specific obligations, by a
specified date, the failure of the franchisee to complete such construction or upgrade,
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or to comply with such other specific obligations, as required, may, at the option of the
city council, result in the automatic termination of the franchise, without the procedures
set out in this section, where such automatic termination is provided in the franchise or
franchise agreement.
Sec. 9-3-91 Expiration of franchise.
A franchise shall terminate upon its expiration date, as set forth in the franchise
agreement or any applicable ordinance granting a franchise. If an expired franchise is
not renewed pursuant to article E, the city council may require the franchisee to remove
its facilities and equipment from all, or some, public rights-of-way at the franchisee's
sole expense, unless the franchisee is using its facilities for other lawful purposes. If the
franchisee fails to do so within a reasonable period of time, the removal shall be
undertaken by the franchisee's surety. If removal is not undertaken by said surety, the
city may undertake the removal itself, and it shall then be reimbursed for all its
expenses by the franchisee or the franchisee's surety, or both.

Sec. 9-3.92 through 9-3-98 reserved.
ARTICLE H
System Facilities, Equipment, and Services
Sec. 9-3-99 Compliance with article.
Except as otherwise specifically provided in a franchise agreement, a franchisee
shall comply with the requirements set forth in this article, unless such compliance is
prohibited by federal law.
Sec. 9-3.100 Provisions of service.
After cable service has been established by activating trunk distribution cable for
an area specified in a franchise agreement, a franchisee shall provide cable service to
any household requesting cable service within that area, including each multiple
dwelling unit in the area, except for multiple dwelling units to which it cannot obtain legal
access.

Sec. 9-3.101 Full service to municipal buildings.
A franchisee shall install, at no charge to the city, at least one service outlet at
each city building within the franchise area, and shall charge only its time and material
costs for any additional service outlets to such facilities. The franchisee shall at a
minimum provide the cable services delivered on the basic service tier to all outlets in
such buildings free of charge.
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Sec. 9-3-102 Leased access requirement.
A franchisee shall provide leased access channels if and as required by federal
law.
Sec. 9-3-103 Technical standards.
(a) Any cable system within the city shall meet or exceed the technical standards
set forth in 47 C.F.R. § 76.601 and any other applicable technical standards required by
federal or state law, including any such standards as hereafter may be amended or
adopted by the city in a manner consistent with federal and state law.
(b) A franchisee shall use equipment generally used in high-quality, reliable,
modern cable systems of similar design, including, but not limited to, back-up power
supplies at all active locations and at the head-end capable of providing power to the
system for a minimum of three hours in the event of an electrical outage, and
modulators, antennae, amplifiers and other electronics that permit and are capable of
passing through the signal received at the head-end with minimal
alteration or
.
deterioration.
(c) A franchisee shall not design, install or operate its facilities in a manner that
will interfere with the signals of any broadcast station, the facilities of any public utility,
the cable system of another franchisee, or individual or master antennae used for
receiving television or other broadcast signals.
Sec. 9-3-104 Proof of performance tests.
A franchisee shall perform proof of performance tests, as required by FCC rules,
designed to demonstrate compliance with the technical standards in this article, the
franchise agreement and FCC requirements. The franchisee shall provide the proof of
performance test results promptly to the administrator. The franchisee shall provide the
administrator 10 days' advance written notice when a proof of performance test is
scheduled so that the city may, if it wishes, have an observer present. The city shall
have the right to inspect the cable system during and after its construction to ensure
compliance with the technical standards in this article, the franchise agreement and
applicable provisions of federal, state and local law, and may require the franchisee to
perform additional tests based on the city's investigation
of cable system performance
.
or on subscriber complaints.

Sec. 9-3-105 Interconnection.
(a) A franchisee

shall design its cable system so that it may be interconnected
with any other cable television system or similar communications
systems in the
Washington, D.C., metropolitan area. Such interconnection
may be made by direct
cable connection, microwave link, satellite or any other appropriate method.
Any
interconnection shall be the subject of a mutually acceptable interconnection agreement
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between the cable operators.
(b) A franchisee shall cooperate with any federal, state or regional regulatory
agency established for the purpose of regulating, facilitating, financing or otherwise
providing for the interconnection of communications systems beyond the boundaries of
the city.
Sec. 9-3-106 System design review process.
In additional to any requirements included in a franchise agreement, at least 60
days prior to the commencement of construction on any cable system upgrade
occurring more than three years after the start of a franchise, the franchisee shall make
a detailed system design and construction plan available for review by the city at the
local office of the franchisee, which shall include at least the following elements:
(a) design type, trunk and feeder design, and number and location of hubs or
nodes;
(b) distribution system-cable, fiber and equipment to be used;
(c) plans for standby power at head-end;
(d) longest amplifier cascade in system (number of amplifiers, number of miles,
type of cable/fiber); and
(e) design maps and tree trunk maps for the system.
The proposed system design shall be shown on maps of industry standard scale
using standard symbols, shall depict all electronic and physical features of the cable
plant, and shall satisfy all design and construction obligations applicable to the
franchisee under its franchise agreement, this chapter and other applicable law. The
city may review the proposed system design to ensure compliance with applicable
right-of-way management and safety requirements and, within 30 days of the date the
design is made available for city review, propose revisions that it believes are required
to satisfy such obligations. Within 15 days of receipt of these proposed revisions, the
franchisee shall submit a revised design to the city incorporating the revisions, unless
the city finds, after further discussion with the franchisee, that the revisions are not
required to satisfy the franchisee's obligations.
Sec. 9-3-107

Emergency

alert system.

Franchisee shall comply with the Emergency Alert System requirements
FCC in order that emergency messages may be distributed over the System.
Sec. 9-3-108 through 9-3-115 reserved.
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of the

ARTICLE I

Construction, Operation and Maintenance of Cable System
Sec. 9-3-116 System construction schedule.
(a) Every franchise agreement shall specify, or provide for the preparation of, the
construction schedule that will apply to any required construction, upgrade or rebuild of
the franchisee's cable system.
(b) Failure on the part of a franchisee to timely commence and thereafter to
diligently pursue construction, or otherwise to comply with an agreed-upon construction
schedule, shall be grounds for termination of the franchise or for the imposition of
penalties under this chapter; provided, that the city council may, for good cause shown,
provide additional time for a franchisee to comply with construction schedule
requirements.
Sec. 9-3-117 Construction, operation and maintenance requirements.
(a) A franchisee shall construct, operate and maintain its cable system in
compliance with all applicable laws, ordinance, rules and regulations. The system, and
all parts thereof, shall be subject to periodic inspection by the city.
(b) No construction or other activity on or related to a cable system, including any
activity within a public right-of-way, shall be commenced by a franchisee until all
required permits and approvals have been obtained from the city and other authorities.
Any such permit or approval may impose conditions that are necessary to protect
structures in the public right-of-way, to ensure the proper restoration of the public
right-of-way and any structures located therein, to provide for protection and the
continuity of pedestrian and vehicular traffic, and otherwise to protect the public's
utilization of the public right-of-way.
(c) The construction, operation and maintenance of a cable system shall be in
accordance with all applicable sections of the Occupational Safety and Health Act of
1970, as amended, the National Electrical Safety Code, the National Electric Code and
other applicable federal, state and local laws and regulations.
(d) All cable system transmission, distribution and other lines, equipment and
structures shall be located and installed so as to cause minimum interference with the
rights and convenience of property owners.
(e) All installation
durable components.

of electronic

equipment

shall be of a permanent

nature, using

(f) Any cable system antennae
and their supporting
structures
constructed, painted, lighted and maintained in accordance with applicable
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shall be
rules and

regulations of the Federal Aviation Administration and other applicable state and local
laws and regulations.
(g) All of a franchisee's plant and equipment, including, but not limited to, its
antennae site, head-end, distribution system, towers, house connections, structures,
poles, wires, cable, coaxial cable, fiber optic cable, fixtures and apparatuses shall be
constructed, reconstructed, installed, located, erected, replaced, removed, repaired,
operated and maintained in accordance with good engineering practices, and shall be
performed by experienced and properly trained maintenance and construction
personnel so as not to endanger or unreasonably interfere with any public right-of-way
or the use thereof, with any improvements located therein or with the legal rights of any
property owner, and so as not to unnecessarily hinder or obstruct the public's use of the
right-of-way, including pedestrian and vehicular traffic.
(h) All safety practices required by law shall be used during construction,
maintenance and repair of a cable system. A franchisee shall at all times employ
ordinary care and shall install and maintain in use commonly accepted methods and
devices preventing failures and accidents that are likely to cause damage, injury or
nuisance to the public.
(i) A franchisee shall not locate facilities, equipment or fixtures where they will
interfere with, or in a manner which will cause them to interfere with, any gas, electric,
telephone, water, sewer or other utility facility or equipment; nor shall a franchisee,
through its facilities, equipment or fixtures, obstruct or hinder in any manner the various
utilities serving the residents and businesses of the city or their use of any public
rights-of-way.
(j) Any public right-of-way, public property or private property that is disturbed or
damaged during, or as a result of, the construction, reconstruction, repair, replacement,
relocation, operation or maintenance of a cable system shall be promptly repaired by
the franchisee, at its sole expense.
(k) A franchisee shall, by a time specified by the city and at its sole expense,
protect, support, temporarily or permanently disconnect, temporarily or permanently
remove or relocate, or take other specific action identified by the city with respect to any
of its facilities, equipment, fixtures or other property when required by the city by reason
of any of the following: traffic conditions; public safety demands; public right-of-way
relocation,
vacation,
construction,
regrading,
maintenance
or repair (including
resurfacing or widening); construction undertaken by the city; construction, installation,
replacement or repair of, or other work on, sewers, drains, water pipes, power lines,
signal lines, tracks or any other type of communications system, public improvement or
public utility by the city or any entity providing utility services to residents and
businesses of the city; or any other activity undertaken for the general welfare;
provided, that the franchisee may, in all such cases, abandon its property in place, so
long as the city consents to the abandonment
and the abandonment
is done in
accordance with any terms and conditions established by the city, including the removal
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of the abandoned property at the franchisee's sole expense. If compensation is paid to
any user of the right-of-way in connection with actions taken pursuant to this section,
the city shall not unreasonably discriminate between such users.
(I) If a franchisee is required to take action with respect to its property in order to
accommodate the construction, operation, maintenance or repair of, or a similar activity
involving, the facilities, equipment, fixtures or other property of another person who is
authorized to use the public rights-of-way, a franchisee shall take the action requested.
The city may resolve disputes between the franchisee and other persons who are
authorized to utilize public rights-of-way as to the responsibility for the costs associated
with the action undertaken by the franchisee, where the parties are unable to do so
themselves and resolution of the dispute is not governed by a contract between the
parties or federal or state law or regulation.
(m) In the event of an emergency, or where a cable system creates or is
contributing to an imminent danger to health, safety or property, the city may remove,
disconnect, relay, repair or relocate, or take any other necessary action with respect to,
any or all parts of the cable system without prior notice to the franchisee.
(n) A franchisee shall, on the request of any person holding a permit issued by
the city to move a building, temporarily raise or lower its wires and other facilities to
permit the moving of the building. The expense of such temporary removal or raising or
lowering of facilities shall be borne by the person requesting same, and the franchisee
may require such payment in advance, except in the case where the requesting person
is the city, in which case no payment shall be required. The franchisee shall be given at
least 48 hours' advance notice of any building movement under this subsection.
(0) A franchisee may trim trees that overhang a public right-of-way so as to
prevent the branches of such trees from coming in contact with the wires and cables of
its cable system. However, no such tree trimming by a franchisee may take place
unless pursuant to a tree trimming plan that has been reviewed and approved by the
administrator. Moreover, any such tree trimming may, at the option of the city, be
performed by the city itself, and the costs of the trimming shall be shared among the
franchisee and all other users of the right-of-way.
(p) In all areas of the city where electric utility lines or telephone lines, or both,
are located overhead, all trunk, feeder, drop cables and lines, and other facilities,
associated with a franchisee's cable system may be constructed, and may thereafter
continue to be located (except as provided below), overhead. In all areas of the city
where electric utility and telephone lines are located underground, all trunk, feeder, and
drop cables and lines, and other facilities, associated with a franchisee's cable system
shall be constructed, and thereafter shall continue to be located, underground, and any
such facilities of the franchisee that are already constructed in said areas shall be
relocated underground, and all such undergrounding shall be undertaken at the sole
expense of the franchisee. Whenever and wherever electric utility lines and telephone
lines are relocated from overhead to underground placement in an area of the city, all
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cables, lines and other facilities associated with a cable system in the area that are
located overhead shall be relocated underground no later than 180 days following the
undergrounding of the electric and telephone lines, or by another date determined by
the city council.
(q) A franchisee shall use, with the owner's permission, existing underground
utility conduits or overhead utility facilities whenever feasible, and shall not erect any
poles or other structures or facilities in any public right-of-way without the express
permission of the administrator and the director of transportation and environmental
services. Copies of agreements for a franchisee's use of underground conduits and
overhead utility facilities shall be filed with the administrator, if required by a franchise
agreement or upon city request. To the extent and in the manner required by federal or
state law, the owners of poles supporting electric, telephone or other utility lines shall
make such poles available to a franchisee.
(r) The city shall have the right to install and maintain free of charge upon any
poles owned by a franchisee any cables, lines, wires and other fixtures and facilities
used for city communications purposes, so long as they do not unreasonably interfere
with the operations of the franchisee's cable system.
(s) Except as otherwise provided in a franchise agreement, prior to the
construction or installation of any towers, poles, underground conduits or other
structures or facilities associated with a cable system, or the construction, upgrade or
rebuild of a cable system or any part thereof, a franchisee shall submit to the
administrator and any other persons designated by the administrator, for their approval,
a concise description of the work to be performed, including engineering drawings and
a map and plans indicating the proposed location of all proposed structures and
facilities. No construction or installation work shall be commenced by the franchisee
until approval therefore has been received from the administrator.
(t) Any contractor or subcontractor who assists in the construction, installation,
operation, maintenance or repair of, or who undertakes any other work on a cable
system shall be properly licensed under the laws of the commonwealth and this code.
Any such contractor and subcontractor shall perform work in compliance with all
applicable provisions of law and any applicable franchise agreement, and the
franchisee shall be responsible for ensuring that the work is so performed.
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Sec. 9-3-118 Use of public property.
(a) In the event that the location or the grade, line or other characteristic of any
public right-of-way that a franchisee is authorized to use and occupy is altered by the
city, the franchisee shall, at its sole expense, relocate or otherwise modify its cable
system so as to conform to the new location or the new grade, line or other right-of-way
characteristic. If compensation is paid to any user of the right-of-way in connection with
actions taken pursuant to this section, the city shall not unreasonably discriminate
between such users.
(b) In the event that an alteration is made to a sanitary or storm sewer or to any
other structure or facility maintained by the city or the Alexandria Sanitation Authority
and located in a public right-of-way, the franchisee shall, at its sole expense, relocate or
otherwise modify its cable system or any part thereof as necessary to conform to such
alteration. If any alternation to such a sanitary or storm sewer or to another structure or
facility maintained by the city or the Alexandria Sanitation Authority is required on
account of the presence in a public right-of-way of a franchisee's cable system or a part
thereof, any such alternation shall be made at the sole expense of the franchisee. If
compensation is paid to any user of the right-of-way in connection with actions taken
pursuant to this section, the city shall not unreasonably discriminate between such
users.
(c) During any work associated with or performed on its cable system, the
franchisee shall, at its sole expense, protect and, if damaged, repair any and all existing
structures and facilities located within or adjacent to a public right-of-way, regardless of
the person owning such structures and facilities.
(d) Any work by a franchisee in a public right-of-way shall be undertaken only
after all city approvals have been obtained, and shall be performed in the manner
required by this code and by the city as part of such approvals.
Sec. 9-3-119

Interference with public projects.

Nothing in this chapter shall be construed to interfere with the right of the city and
other governmental
entities to construct,
operate,
repair and maintain
public
improvements and public works of every description, whether or not within a public
right-of-way, and, in the event that a cable system interferes or poses a danger of
interfering with the construction,
operation, repair or maintenance
of any public
improvement or public works, the franchisee, at its sole expense, either shall undertake
such protective measures identified by the city or other governmental
entity as
necessary to protect such improvement or works, or shall relocate its cable system, or
any part thereof, as directed by the city or other governmental entity.
Sec. 9-3-120

Publicizing

A franchisee

proposed construction

shall publicize

scheduled
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and other work.

construction

work

by causing

written

notice of such work to be delivered to the administrator at least one week prior to the
commencement of the work and by notifying those persons most likely to be affected by
the work, by telephone, in person, by mail, by distribution of flyers to residences, or in
another manner approved by the administrator that is reasonably calculated to provide
adequate notice. This provision shall not apply to individual installations or routine
service calls. In addition, before entering onto any person's property, a franchisee shall
make a reasonable effort to contact the property owner or, in the case of residential
property, the property's occupant; provided that, if a franchisee must enter a single
family home or another structure used as a person's residence (e.g., a condominium or
apartment), it shall schedule an appointment to do so at the convenience of the owner
or occupant.
Sec.9-3-121

Continuity of service.

(a) It is the right of all subscribers located in a franchisee's franchise area to
receive all available services from the franchisee, so long as their financial and other
obligations to the franchisee are satisfied.
(b) A franchisee shall ensure that all subscribers receive continuous
uninterrupted service. At the city's request, a franchisee shall continue to operate its
cable system for a temporary period (the "transition period") whenever necessary
following the termination, sale or transfer of its franchise to maintain service to
subscribers, and it shall cooperate with the city to ensure an orderly transition to
another franchisee. The transition period shall be no longer than the reasonable period
required for the selection of another franchisee and the construction of a replacement
system, and shall be no longer than 36 months, unless extended by the city for good
cause. During such transition period, a franchisee shall continue to be obligated to
comply with the terms and conditions of its franchise agreement, this chapter and other
applicable laws and regulations.
(c) If a franchisee abandons its cable system during the term of its franchise, or
fails to operate its system in accordance with the terms of its franchise agreement and
this chapter during the term of its franchise agreement and this chapter during the term
of its franchise or any transition period, the city shall provide Franchisee written notice
of its demand that operation of the Cable System be resumed within forty-eight (48)
hours. If Franchisee fails to resume operation of the Cable System within forty-eight
(48) hours of the written demand, the city may seek emergency judicial relief to order
the Franchisee to resume operation of the Cable System or to have a court of
competent jurisdiction designate an operator of the Cable System until such time as the
Franchisee is capable of restoring operation of the Cable System or until the Franchise
is revoked, ownership of the Cable System is transferred, or another designated
operator is approved. Any interim operator of the Cable System shall be responsible
for all costs and receipt of revenues from the operation of the Cable System during the
interim period and shall be entitled to retain all profits from the operation of the Cable
System, and for a period not to exceed three (3) months from the date the interim
operator is designated, the Franchisee shall reimburse the city and/or the interim
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operator for all costs resulting from the Franchisee's failure to perform that are in
excess of the revenues from the Cable System received by the interim operator.
(d) The city shall be entitled to injunctive relief under the preceding subsection if:
(1) The franchisee fails to provide cable service in accordance with its franchise
and franchise agreement for more than 20 percent of the franchise area for 96
consecutive hours, unless the city authorizes a longer interruption of service; or
(2) The franchisee, for any period following notice from the city, willfully and
without cause refuses to provide cable service in accordance with its franchise and
franchise agreement over any portion of the franchise area.
Sec. 9-3-122 through 9-3-145 reserved.
ARTICLE J

Operation and Reporting Provisions
Sec. 9-3-146 Open books and records.
(a) The city shall have the right, upon reasonable written notice, to inspect and
copy, during normal business hours, all books, receipts, maps, plans, financial
statements, service complaint logs, performance test results, and other like materials
(which may be available in electronic format) which may be relevant to the franchisee's
compliance with the requirements and obligations imposed upon it by this chapter, a
franchise agreement or applicable law. The right of the city under this section to inspect
extends to the materials identified above that are in the possession or under the control
of the franchisee, of an affiliate of the franchisee, and of any other person responsible
for managing and administering the cable system. The franchisee is responsible for
collecting the materials covered by this section and providing them to the city or, in the
case of materials meeting the requirements of section 9-3-151, at its option, for paying
all reasonable costs incurred by the city in inspecting the materials where they are
located. Upon a request for confidentiality by franchisee, information obtained by the
city pursuant this section shall be made available only to persons needing access to the
materials in order to perform their responsibilities on behalf of or for the city and, as to
all other persons, shall, to the extent permitted by law, be treated as confidential.
Franchisee may require persons needing access to the materials to sign a reasonable
non-disclosure agreement that ensures the confidentiality of the materials.
(b) Access to a franchisee's records shall not be denied by the franchisee on the
basis that said records contain "proprietary"
information. A franchisee's
refusal to
provide information
required under this section to the city shall be grounds for
revocation of the franchise.
(c) A franchisee

shall maintain a file of the records that are to be open to public
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inspection under FCC rules and regulations.
Sec. 9-3-147 Communication with regulatory agencies.
Upon written request by the administrator, a franchisee shall file with the
administrator, in a form acceptable to the administrator, all reports required by the FCC,
including, but not limited to, proof of performance test results, equal employment
opportunity reports and all petitions, applications and communications specifically
pertaining to the cable system, or a group of cable systems of which the franchisee's
cable system is a part, submitted or received by the franchisee, an affiliate or any other
person on the behalf of the franchisee if available to the franchisee, either to or from the
FCC, the Securities and Exchange Commission or any other federal or state regulatory
commission or agency having jurisdiction over matters affecting operation of the
franchisee's system. Public access to such reports received by the city shall not be
denied.
Sec. 9-3-148 Reports.
(a) Annual report. No later than 90 days following the close of its fiscal year, a
franchisee shall submit a written report to the city council, in a form directed by the
administrator. The report shall be presented at a regular meeting of the council no
earlier than 10 days following submission of the report. The report shall include the
following information pertaining to the franchisee's immediately preceding fiscal year:
(1) a summary of the year's activities in the development of the cable system,
including but not limited to services begun or discontinued and the number of
subscribers as of the close of the fiscal year;
(2) a summary of the year's complaints, identifying both the number and nature
of the complaints received and an explanation of their dispositions;
(3) a statement showing gross revenues for the year, and subscriber revenue
from each category of service and non-subscriber revenue from each source; and
(4) such
transactions
or
performance of
chapter or the
request.

other information with respect to the franchisee's operations, affairs,
property as may be reasonably necessary or appropriate to the
any of the rights, functions or duties of the city in connection with this
franchise agreement, as the administrator or the city council may

(b) Annual opinion survey report. The franchisee shall prepare and submit to the
administrator, by August 31 of each year or such other date as set by the administrator,
the results of an opinion survey which shall identify the satisfaction and dissatisfaction
among the franchisee's subscribers and the cable-related needs and interests of the
Alexandria community that are being met and those that are not being met by the
franchisee. The questions to be used in the opinion survey shall be developed in
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collaboration between the Franchisee and the administrator.
(c) Annual plant survey report. The franchisee shall prepare and submit to the
administrator, by August 31 of each year or such other date as set by the administrator,
copies of all FCC proof of performance test reports conducted during the preceding
twelve (12) month period
(d) Special reports and documents. A franchisee shall deliver the following
special reports and documents. Unless otherwise specified in the subsubsections
below, these reports and documents shall be delivered to the administrator within five
days of their completion, filing or receipt by, or on behalf of, the franchisee.
(1) Any notice of deficiency or forfeiture or any other document issued by any
state or federal agency instituting an investigation or a civil or criminal proceeding
regarding the cable system or the franchisee, to the extent the same affects the
franchisee's operations in the city, shall be filed with the administrator.
(2) Any petition or request for protection under bankruptcy laws filed by or on
behalf of, or any judgment related to a declaration of bankruptcy by, the franchisee or
any person holding more than a twenty percent ownership interest in the franchisee
shall be filed with the administrator.
(3) A report shall be filed with the administrator within 30 days of the end of each
calendar quarter, stating the number of service calls, by type of service requested,
received by the franchisee during the prior quarter.
(4) A report shall be filed with the administrator within 30 days of the end of each
calendar quarter, (i) stating the number of outages and service degradations that
occurred during the prior quarter, (ii) identifying separately each planned outage that
occurred during the quarter, the time it occurred, its duration and the estimated area
and number of subscribers affected, (iii) identifying each unplanned outage or service
degradation that occurred during the quarter, the time it occurred, its duration and the
area and number of subscribers affected, and (iv) stating the total hours of outages and
service degradations, the total number of viewing hours that subscribers lost due to the
outages and degradations (Le., hours of outages and degradations multiplied by the
number of subscribers affected).
(e) General reports. A franchisee shall prepare and file with the administrator, at
the times and in the form prescribed by the administrator, such additional reports with
respect to the franchisee's operations, affairs, transactions or property as may be
reasonably necessary or appropriate to the performance of any of the rights, functions
or duties of the city in connection with this chapter or the franchise agreement.
Sec. 9-3-149

Records required.

(a) A franchisee

shall at all times maintain:
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(1) records of complaints received. The term "complaints" as used herein and in
this chapter refers to any written statement of dissatisfaction with one or more aspects
of a cable system, including service outages, the technical quality of video
transmissions, and the performance by franchisee's employees, but not including the
quality or nature of programming, that a franchisee receives in its administrative offices
or in the field from a subscriber, whether or not the complaint requires a service call;
(2) a full and complete set of plans, records and "as built" maps showing the
exact location of all cable system equipment installed or in use in the city, exclusive of
subscriber service drops;
(3) records of service outages, indicating date, duration, area and the estimated
number of subscribers affected, type of outage, and cause;
(4) records of service calls for repair and maintenance, indicating the date and
time service was requested, the date of acknowledgement, the date and time service
was scheduled (if it was scheduled), the date and time service was provided, and (if
different) the date and time the problem was solved; and
(5) records of installation/reconnection and requests for service extension,
indicating date of request, date of acknowledgment, and the date and time service was
extended.
(b) A franchisee shall maintain records for a period of five (5) years and provide
the city with access to information in addition to the records and information specified in
subsection (a) as are reasonably required by the administrator.
Sec. 9-3-150 Performance evaluation.
(a) The city may, at its discretion, hold performance evaluation sessions, which
shall be held no more frequently than once every twelve (12) months. All such
evaluation sessions shall be open to the public.
(b) Topics that may be discussed at an evaluation session shall relate to
franchisee's compliance with this chapter and a franchise agreement, and may include,
but are not limited to, cable system performance and construction, customer service
and complaint response, subscriber privacy, services provided, programming offered,
service rate structures, franchise fees, penalties, free or discounted services,
applications of new technologies, judicial and FCC filings, and line extensions.
(c) During the review and evaluation by the city, a franchisee shall cooperate with
the city and shall provide such information and documents as the city may need to
reasonably perform its review.

51

Sec. 9-3-151 Voluminous materials.
If any books, records, maps, plans or other documents requested from a
franchisee by the city are too voluminous to copy or move, or for security reasons
cannot be moved, then a franchisee may request that the city's inspection take place
where such documents are located rather than at a location designated by the city,
provided that the franchisee must (i) make necessary arrangements for copying, at its
sole expense, the documents selected by the city after review, and (ii) pay all
reasonable transportation, lodging and other travel-related expenses incurred by the
city in inspecting the documents or having the documents inspected by its designee
where the documents are located. The parties agree that any payments made by the
franchisee under this section are not a franchise fee and fall within one or more of the
exceptions in the Cable Act, 47 U.S.C. § 542(g)(2).

Sec. 9-3-152 Retention of records; relation to privacy rights.
A franchisee shall take all reasonable steps to ensure that it is able to provide
the documents and information which must be provided or may be requested under this
chapter or a franchise agreement, including by providing appropriate subscriber privacy
notices. Nothing in this section shall be read to require a franchisee to violate the Cable
Act, 47 U.S.C. § 551. A franchisee shall be responsible for redacting from documents
any data that federal law prevents it from providing to the city. Unless otherwise
required by federal law, records required to be complied by this chapter shall be
maintained by a franchisee for at least five years.

Sec. 9-3-153 through 9-3-165 reserved.
ARTICLE K
Consumer Protection Provisions
Sec. 9-3-166 General provisions.
A franchisee shall comply with the customer service standards set forth in this
article. A franchisee shall also comply with any additional or stricter customer service
standards or requirements established by federal or state law or regulation. Nothing in
this article shall relieve a franchisee of its obligation to comply with applicable consumer
protection laws.

Sec. 9-3-167 Telephone and office availability.
(a) Unless otherwise provided in a franchise agreement, a franchisee shall
maintain an office at a convenient location in the city that shall be open during normal
business hours to allow subscribers to request service, pay bills and conduct other
business. A franchisee shall perform service calls, installations and disconnects during
normal business hours. A franchisee shall establish a publicly-listed.
local toll-free
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telephone number. The phone at such number must be answered by customer service
representatives during normal business hours, for the purpose of receiving requests for
service, inquiries and complaints from subscribers. After those hours, a franchisee shall
arrange for the phone to be answered so that customers can register complaints and
report service problems on a 24-hour per day, seven-day per week basis, and so that
the franchisee can respond to service outages as required herein.
(b) Under normal operating conditions, telephone answering time shall not
exceed 30 seconds, and the time to transfer a call to a customer service representative,
including hold time, shall not exceed an additional 30 seconds. This standard shall be
met 90 percent of the time, measured quarterly. Under normal operating conditions,
customers shall receive a busy signal less than three percent of the time. When the
business office is closed, an answering machine or service capable of receiving and
recording service complaints and inquiries shall be employed. Upon request of the
administrator, a franchisee shall supply statistical data to verify that it has met the
standards set forth in this subsection.
Sec. 9-3-168 Scheduling work.
(a) All appointments for service, installation or disconnection shall be specified
by date. A franchisee shall identify a specific time at which the work shall be done, or
offer a choice of time blocks which shall not exceed four hours in length. A franchisee
may also, upon request, schedule service installation calls outside normal business
hours, for the convenience of the customer, provided that customer pays a reasonable
additional charge for such service. If, at any time, an installer or technician believes it
impossible to make a scheduled appointment time, a documented attempt to contact
the subscriber shall be made prior to the end of the appointment window, and the
appointment shall be rescheduled at a time convenient to the subscriber.
(b) With regard to mobility-limited subscribers, upon their request, a franchisee
shall arrange for pickup and/or replacement of converters or other franchisee
equipment at the subscribers' address or by a satisfactory equivalent (such as the
provision of a postage-paid mailer).
(c) Requests for service, repair and maintenance must be acknowledged by a
trained customer service representative of the franchisee within 24 hours or prior to the
end of the next business day, whichever is earlier. A franchisee shall respond to all
other inquiries, including billing inquiries, and to all complaints within five business days
of the inquiry or complaint.
(d) Under normal operating conditions, standard installations made within 125
feet of a franchisee's
existing distribution system shall be completed within seven
business days after the order is placed, unless a later appointment is requested by the
subscriber. Other installations shall be commenced as soon as reasonably possible
after the order is placed and thereafter diligently pursued to completion. Repairs and
maintenance for service interruptions and other repairs not requiring in-unit work must
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be commenced within 24 hours of the subscriber request or complaint, and thereafter
diligently pursued to completion. Work on all other requests for service shall be
commenced by the close of the next business day after notification of the service
problem, and shall be completed within three days from the date of the initial request,
unless a different time is requested by the subscriber. Where, for reasons beyond the
franchisee's control, service work cannot be completed within the specific time period
set out in this subsection even with the exercise of all due diligence, the franchisee shall
complete the work in the shortest time reasonably possible.
(e) A franchisee shall not cancel a service or installation appointment with a
customer after the close of business on the business day immediately preceding the
appointment.
(f) Under normal operating conditions, the standards set out in subsection (d)
and in subsection (e) shall be met by a franchisee at least 95 percent of the time,
measured on a quarterly basis.
(g) For purposes of this Article K, "normal operating conditions" means those
service conditions that are within the control of the cable operator. Those conditions
that are not within the control of the cable operator include, but are not limited to,
natural disasters, civil disturbances, power outages, telephone network outages, and
severe or unusual weather conditions. Those conditions that are ordinarily within the
control of the cable operator include, but are not limited to, special promotions,
pay-per-view events, rate increases, regular peak or seasonal demand periods, and
maintenance or upgrade of the cable system.
(h) For purposes of this Article K, "normal business hours" means those hours
during which most similar businesses in the community are open to serve customers.
In all cases, "normal business hours" must include some evening hours at least one
night per week and/or some weekend hours.
Sec. 9-3-169 Notice to subscribers.
(a) A franchisee shall provide each subscriber, at the time cable service is
installed and at least once a year thereafter, a description of products and services
offered, prices and options for programming services and conditions of subscription to
programming
and other services, installation
and service maintenance
policies,
instructions on how to use the cable service, channel position of programming carried
on the system, and billing and complaint procedures, including the address and
telephone number of the administrator. Subscribers shall be advised of the procedures
for resolution of complaints about the quality of the television signal delivered by the
cable system operator, including the address of the administrator
authority's cable
office. Copies of the standard notice delivered at the time of installation and the annual
notice shall be provided to the administrator. Except as otherwise provided below in
article L, a franchisee shall provide the administrator and all subscribers at least 30
days' prior notice of any significant changes in the information that is required by this
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subsection to be provided to subscribers. Such notice shall be in writing, and may take
the form of a bill insert, direct mail, or e-mail, or another means selected by the operator
in its discretion and calculated to ensure that affected subscribers have a reasonable
opportunity to become aware of the changes.
(b) A franchisee's promotional materials, announcements and advertising of
residential cable service to subscribers and the general public, where price information
is listed in any manner, shall clearly and accurately disclose price terms. In the case of
pay-per-view or pay-per-event programming, all promotional materials shall clearly and
accurately disclose price terms. In the case of telephone orders, a franchisee shall take
reasonable steps to ensure that price terms are clearly and accurately disclosed to
potential customers.
(c) A franchisee shall maintain a record of the terms of each notice provided to
subscribers as required by this article, as well as of the terms of each promotional offer
made to subscribers.
Sec. 9-3-170 Interruptions

of service.

A franchisee may intentionally interrupt service on the cable system only for
good cause and for the shortest time possible and, except in emergency situations, only
after a minimum of 48 hours prior notice to subscribers and the administrator of the
anticipated service interruption; provided, that planned maintenance that does not
require more than two hours interruption of service and that occurs between the hours
of 12:00 a.m. and 6:00 a.m. shall not require any notice to subscribers, and notice of
such interruption to the administrator may be given at least 24 hours prior to the
anticipated service interruption.
Sec. 9-3-171 Billing.
(a) A franchisee's first billing statement after a new installation or service change
shall be prorated as appropriate and shall reflect any security deposit.
(b) A franchisee's billing statement shall be clear, concise and understandable,
shall itemize each category of service and equipment provided to the subscriber, and
shall state the charge for each such category of service and equipment.
(c) A franchisee's billing statement shall show a specific payment due date that is
the later of (i) 20 days after the date the statement is mailed, or (ii) the fifteenth day of
the month in which the service being billed is rendered.
(d) A franchisee's billing statement shall notify subscribers that they can remit
payment in person at the franchisee's office in the city and shall state the address of
that office.
(e) Subscribers

shall not be charged a late fee or otherwise

55

penalized for any

failure by a franchisee, including a failure to timely or correctly bill the subscriber or to
properly credit the subscriber for a payment timely made.
(f) The account of any subscriber shall be credited, upon request, a prorated
share of the monthly charge if the subscriber is without service or service is
substantially impaired for any reason for a period exceeding four hours during any
24-hour period, except where the franchisee can show that the service outage or
impairment was caused by the subscriber or was part of a planned outage that occurred
between the hours of 12:00 a.m. and 6:00 a.m.
(h) A franchisee shall respond to all written billing complaints from a subscriber
within 30 days of its receipt of the complaint.
(i) Refund checks to subscribers shall be issued no later than (i) the earlier of the
subscriber's next regular billing date, if practicable, or 30 days following resolution of the
refund request, or (ii) where service has been terminated, the date on which all
equipment has been returned to the franchisee.
(j) Credits for service shall be issued no later than the subscriber's next regular
billing date after the determination that a credit is warranted.
Sec. 9-3-172 Disconnection/downgrades.
(a) A subscriber may terminate service at any time, except as provided in any
long-term contract executed by a subscriber which confers a benefit not available to
subscribers who have not entered into such an agreement.
(b) A franchisee shall promptly terminate cable service, or downgrade the level of
service of, any subscriber who so requests. No period of notice prior to voluntary
termination or downgrade of service may be required of subscribers by a franchisee. No
charge may be imposed for any voluntary disconnection, and downgrade charges must
comply with the requirements of federal law. No charge may be imposed by a
franchisee for any cable service delivered after the date the subscriber's equipment is
returned. The provisions of this paragraph shall not apply when the subscriber's
service is subject to a long-term contract.
(c) A subscriber may be asked, but not required, to disconnect a franchisee's
equipment and personally return it to the franchisee's business office. If a subscriber
elects not to personally return equipment to the franchisee's
business office, a
subscriber must either cooperate with the franchisee to arrange pick-up by the
franchisee, or return the equipment using a pre-paid mailer provided by the franchisee.
(d) Any security deposit and other funds due a subscriber shall be refunded on
disconnected accounts after the converter has been recovered by the franchisee. Any
refund to which a subscriber who has requested service disconnection is due shall be
received by the subscriber no more than 45 days following the date on which the
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subscriber's final bill is rendered.
(e) If any subscriber fails to pay a monthly subscriber or other fee or charge, a
franchisee may disconnect the subscriber's service outlet; provided, that no such
disconnection shall be effected until after 45 days from the due date of the monthly
subscriber fee or other charge, and after 10 days from the subscriber's receipt of written
notice of the franchisee's intent to disconnect following expiration of such 45-day
period. If the subscriber pays all amounts due, including late charges and any special
charges of which the subscriber has been notified, before the date scheduled for
disconnection, the franchisee shall not disconnect service. After disconnection, upon
payment by the subscriber in full of all due fees or charges, including any reconnection
charge, the franchisee shall promptly reinstate service.
(f) A franchisee may immediately disconnect a subscriber if the subscriber is
damaging or destroying the franchisee's cable system or equipment. After
disconnection, the franchisee shall restore service after the subscriber provides
adequate assurance that the subscriber has ceased the practices that led to
disconnection, and after the subscriber has paid all proper fees and charges, including
any reconnect fees and any amounts owed the franchisee for damage to its cable
system or equipment.
(g) A franchisee may disconnect a subscriber who causes signal leakage in
excess of federal limits. It may do so after five days written notice to the subscriber, if
the subscriber fails to take steps to correct the problem. It may also do so without
notice, provided that, immediately after the disconnection, the franchisee notifies the
subscriber of the problem and, once the problem is corrected, reconnects the
subscriber.
(h) Except as federal law may otherwise provide, a franchisee shall remove its
facilities, to include its drop cable, amplifiers, optical network terminal or other network
termination device, and any similar equipment owned by the franchisee from a
subscriber's premises within 30 days of the termination of service, if such removal is
requested by the subscriber, whether the termination is voluntary or involuntary. If a
franchisee fails to remove its property in that period, the property shall be deemed
abandoned.
Sec. 9-3-173 Changes in service.
In the event a franchisee decides to alter the service (e.g., by retiering or
restructuring service) that it provides to a class of subscribers, it shall provide each
subscriber a 30 days advance notice that explains the substance and full effect of the
alteration and provides to the subscriber the right within the thirty-day period to select
any combination of services offered by the franchisee. Except as federal law otherwise
provides, a subscriber may not be required to pay any charge (other than the regular
service fee), including an upgrade or downgrade charge, in order to receive the services
selected; provided, that the franchisee may impose its regular installation charge if
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installation work is required by a subscriber's selection of services. No charge may be
made for any service or product that a subscriber has not affirmatively selected, unless
the service or product is an enhancement of an existing service or product that was
affirmatively selected by the subscriber, and the price of the enhanced service or
product is equal to or less than the price of the existing service or product. A
subscriber's payment of the regular monthly bill shall not in and of itself constitute an
affirmative selection of a service or product.
Sec. 9-3-174 Deposits.
A franchisee may require a reasonable, non-discriminatory deposit on equipment
that is provided to subscribers.
Sec. 9-3-175 Parental control option.
A franchisee shall provide control devices to any subscriber who wishes to be
able to block the video or audio portion of any, or any channels of, cable service
programming entering the subscriber's home.
Sec. 9-3-176 Anti-competitive acts prohibited.
A franchisee shall not engage in acts that have the purpose or effect of limiting
competition for the provision of cable service or services similar to cable service in the
city, except as permitted by federal or state law.
Sec. 9-3-177 through 9-3-195 reserved.
ARTICLE L
Rate Regulation

Sec. 9-3-196 Scope and applicability.
(a) This article governs the regulation of rates and charges for basic cable
service and equipment within the city for any franchisee which has been notified that (i)
the city has been certified by the FCC to regulate its basic cable service and equipment
rates and charges, and (ii) the city has adopted regulations governing the regulation of
basic cable service and equipment rates and charges. The provisions set forth in this
article are intended to be consistent with all regulations of the FCC governing the
regulation of basic cable service rates and equipment charges, and the city will regulate
and interpret the provisions of this article so that they are consistent with such
regulations, as if the regulations were set forth herein. A franchisee is prohibited from
engaging in any activity which it is prohibited from engaging in under the regulations of
the FCC.
(b) For purposes

of this article, the term "equipment"

58

means all equipment

and

services subject to regulation under 47 C.F.R. § 76.923. Should the city elect to
regulate any of the rates and charges for cable service imposed on subscribers by a
franchisee, the city shall do so in accordance with applicable law.
Sec. 9-3-197 Local regulatory framework.
Should the city elect to regulate any of the rates and charges for cable service
imposed on subscribers by a franchisee, the city shall do so in accordance with
applicable law.
Sec. 9-3-198 Schedule of rates, rules and regulations.
A franchisee shall prepare and file with the administrator a schedule of rates and
charges for all services offered to the subscribing public under its franchise. The
schedule shall state the cost of each offered service or combination of offered services,
together with all rules and requirements affecting the installation, maintenance and
provision of service or which otherwise affect the quality or cost of service to a
subscriber.
Sec. 9-3-199 Notice to subscribers.
(a) A franchisee shall provide each subscriber, at the time cable service is
installed and at least once a year thereafter, written instructions for placing a service
call, filing a complaint or requesting a billing adjustment. As part of the notice provided
at installation, a franchisee shall provide the telephone number of the city officer
responsible for receiving customer complaints, a schedule of rates and charges for
cable service and equipment, a statement of channel positions, a description of
programming services, a copy of the service contract between franchisee and the
subscriber, a description of delinquent subscriber disconnect and reconnect
procedures, and a description of other franchisee policies and procedures that may
affect its subscribers. Copies of the installation and the annual notices shall be provided
to the administrator.
(b) A franchisee shall maintain a file containing a copy of each notice provided to
subscribers under this section. This file shall be available for inspection upon the
request of the administrator.
Sec. 9-3-200 Discrimination and preferences prohibited.
A franchisee shall not, by a special rate schedule, rebate, concession or any
other device or practice, impose upon or coiled from any subscriber, directly or
indirectly, rates or charges that differ from the rates and charges that the franchisee
imposes upon and collects from other subscribers for a like and contemporaneous
service under substantially similar circumstances
or conditions; provided, that this
section shall not be construed to prohibit the establishment of special rates or charges
for subscribers who are 65 years of age or older or are handicapped
persons,
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promotional rates, or the establishment of other special rates or charges that are
permitted by law.
Sec. 9-3-201 Establishment

of rates, charges and rules.

(a) A franchisee's initial schedule of rates, charges and other matters, required
by section 9-3-198, shall be filed with the administrator within 60 days of the
commencement of service by the franchisee. Any change to the schedule of rates,
charges and other matters shall be filed with the administrator at least 30 days prior to
the effective date of the change.
(b) No change shall be made in the rates, charges and other matters set out in a
schedule required by this section and filed with the administrator until advance notice of
the change has been provided to each subscriber and the administrator. This advance
notice shall be provided to subscribers at least 30 days prior to the effective date of the
change and to the Administrator in advance of the notice to subscribers, unless
otherwise required by FCC regulations. Notwithstanding the above, the administrator
may, by general regulation or in particular instances, permit changes to be made on
lesser notice to correct errors, to provide special or new service, or to address special
emergency conditions. Notice shall contain such information as is required by
applicable law.
Sec. 9-3-202 Filing and review of rates and charges.

(a) Filings by franchisee.
(1) If a franchisee is notified by the city that its basic service and equipment rates
and charges are subject to regulation, it shall file a submission ("initial rate filing") within
30 days of the notification, justifying its then existing basic service and equipment rates
and charges. All such rates and charges, for all customer classifications, shall be
justified. Except as otherwise provided by law, once a franchisee has been notified by
the city that its basic service and equipment rates and charges are subject to regulation,
it may not thereafter increase any such rates or charges without filing a submission
justifying the increase ("rate increase filing") and obtaining the prior approval of the city.
This prohibition applies in all cases, including rate and charge increases announced but
not implemented prior to the date of the city notice informing the franchisee that its
rates and charges are subject to regulation. In addition to its initial rate filing, franchisee
shall file a rate increase filing for any increase in basic service or equipment rates and
charges, and for any new basic service or equipment rate or charge (collectively, a "rate
increase"). An "increase" occurs when there is an increase in rates or charges, or a
decrease in program or customer services without a corresponding decrease in rates or
charges. Rate filings proposing a rate or charge increase shall be filed at least 30 days
in advance of the proposed effective date of the increase. This requirement does not
alter or eliminate any other notice requirement.
(2) Every initial rate filing and every rate increase filing (collectively,
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a "rate filing")

shall be filed with the administrator, and shall be considered filed on the date that the
original and three copies of the filing (including all supporting materials) are received by
that office. Information that the franchisee claims is proprietary under section 9-3-213
must be clearly identified and segregated from the remainder of the filing so that the city
may determine the manner in which it was used by the franchisee in setting rates.
(3) Subject to any FCC regulations governing the burden of proof, a filing
submitted by a franchisee under this section shall demonstrate that the rates and
charges being proposed for basic service and equipment are reasonable. Except as
inconsistent with FCC regulations:
(i) The rate filing shall state in a cover letter whether it addresses the existing
rates and charges of the franchisee or a proposed increase in the franchisee's rates
and charges, and shall contain a brief, narrative description of the existing or the
proposed increase in rates and charges. The letter shall also identify any rate or
proposed increase in a rate that is based, in whole or in part, upon cost of service, and
identify any pages of the filing that contain information that the franchisee claims is
proprietary. If the filing proposes an increase in rates not based on cost of service, the
cover letter shall state whether any part of the proposed increase is based on an
inflation adjustment, an increase in external costs, an increase in the number of cable
channels, or a combination of such increases.
(ii) The pages of the rate filing shall be numbered sequentially.
(iii) The rate filing shall contain all applicable FCC forms which shall be correctly
completed.
(iv) If the rate filing proposes, for different classes of customers, different rates or
charges for basic service, it shall demonstrate that the classifications of customers and
the differences in rates or charges are reasonable and consistent with federal law.
(b) City review.
(1) Decision authority.
(i) Initial rate filings seeking to establish initial permitted basic service and
equipment rates and charges, and rate increase filings seeking to establish increases in
permitted basic service rates based on a cost of service showing, shall be decided, and
appropriate implementing orders shall be issued, by city council consistent with the
procedures set out in the FCC regulations (47 C.F.R. § 76.933); provided, that the
administrator shall review each such rate filing and make a recommendation to the
council prior to its decision.
(ii) Rate increase filings seeking to establish increases in permitted basic service
and equipment rates and charges based on the FCC's quarterly or annual price cap
rate regulations (47 C.F.R. § 76.922(d) and (e)), or to establish new basic service or
equipment rates and charges, may be decided, and appropriate implementing orders
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may be issued, by the administrator consistent with the procedures set out in FCC
regulations (47 C.F.R. § 76.933); provided, that, if the administrator determines that
such a rate increase filing should not be approved, that rates and charges which are
less than those proposed in the filing should be approved, and/or that refunds should
be ordered, her decision shall be in the form of a recommendation to city council which
shall make the final decision on the filing and issue the implementing order; provided
further, that the administrator shall make any such recommendation available to the
franchisee and for public inspection prior to any council action, and shall forward to
council, reasonably in advance of its decision, any comments on the recommendation
made by the franchisee or members of the public.
(iii) Other matters relating to initial rate filings and rate increase filings, including
without limitation the tolling of deadlines for review, permitting proposed rates and
charges to take effect subject to refund, and directing a cable operator to keep an
accurate accounting of all amounts received and on whose behalf such amounts were
paid pursuant to 47 C.F.R. § 76.933, may be decided, and appropriate implementing
orders may be issued, by the administrator.
(2) After receiving an initial rate filing or a rate increase filing, the administrator
shall publish a notice in a newspaper having general circulation in the city that the rate
filing has been received and that, except for those parts which may be withheld as
proprietary, it is available for public review. The notice shall state that interested parties
may comment on the filing, and shall provide a reasonable time, in light of the dates by
which city councilor the administrator must decide the rate filing and issue an order, in
which written comments on the filing may be submitted to the office. A copy of any
submitted comments shall be provided to the franchisee which may submit written
comments in response. The office shall forward comments submitted by the public and
response comments submitted by the franchisee to the administrator and, in rate filings
to be decided by city council, to the council.
(3) In reaching a decision on an initial rate filing or a rate increase filing, the city
council and the administrator, as the case may be, shall act in a manner that is
consistent with the procedures set out in the FCC regulations (47 C.F.R. § 76.933).
Sec. 9-3-203 Provisions

generally

applicable

to rate orders.

(a) Any order issued by the city council or the administrator pursuant to section
9-3-202(b) approving or disapproving, in whole or in part, an initial rate filing or a rate
increase filing, as those terms are defined in section 9-3-202(b) ("rate order"), shall be
effective upon the date and upon such terms and conditions as specified by the council
or the administrator. Any such rate order shall be released to the public and the
franchisee. Where the council disapproves, in whole or in part, a rate filing, or orders
that a rate or charge may go into effect subject to refund or otherwise orders refunds, a
public notice shall be published in a newspaper with general circulation in the city
stating that the order has been issued and is available for review. Any such order shall
be in writing, and explain the basis for the council's decision.
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(b) Any order establishing rates or charges other than those proposed by the
franchisee shall explain why the franchisee's proposed rates or charges were
unreasonable and why the rates and charges established by the order are reasonable.
In no event may an order establishing rates or charges other than those proposed by
the franchisee or requiring a franchisee to make refunds to subscribers be issued by
the city council unless and until the franchisee has been given notice of, and an
opportunity to comment upon, the order.
Sec. 9-3-204 Obligations of franchisee.
(a) A franchisee shall implement remedial requirements, including refunds and
prospective rate reductions, within 60 days of the date on which the city council issues
the order imposing the requirements.
(b) Within 90 days of the date on which an order mandating a remedy is issued,
a franchisee must file a certification, signed by an authorized representative, stating:
(1) whether the franchisee has complied with all provisions of the council order;
(2) describing the measures taken to implement the council order; and
(3) showing how any refunds (including interest thereon) were calculated and
distributed.
(c) It is the franchisee's obligation to maintain books and records of account so
that it can make proper refunds.
(d) It is the franchisee's obligation to submit as complete a rate filing as possible.
(e) A franchisee and any other person having records showing revenues, or
expenses that are allocated to the franchisee's cable system in the city shall respond to
requests for information from the administrator within reasonable deadlines established
by the administrator. A franchisee is responsible for ensuring that such other entity
responds to the administrator's requests.
(f) Each franchisee is responsible for the continuing accuracy and completeness
of information furnished to the city. Whenever information furnished by a franchisee is
no longer accurate and complete in all significant respects, the franchisee shall correct
the deficiencies.
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Sec. 9-3-205 Duties of the administrator.
The administrator shall be responsible for administering the provisions of this
article, as provided below. Without limitation and by way of illustration, and except as
inconsistent with FCC regulations:
(1) The administrator shall ensure that notices are given to the public and the
franchisee as required by this article and by FCC regulations.
(2) The administrator may submit requests for information to a franchisee and
establish deadlines for the franchisee's response to them.
(3) For good cause, the administrator may extend any filing or response deadline
except as to matters that are mandatory under FCC regulations.
(4) The administrator shall rule on any request for confidentiality.
(5) The administrator shall make the decisions and recommendations, and issue
the implementing orders, as provided in section 9-3-202(b).
Sec. 9-3-206 Penalties and forfeitures.
Except as prohibited by federal law, the city may impose fines or monetary
forfeitures on a franchisee that does not comply with a rate order issued under this
article, including an order requiring refunds to subscribers.
Sec. 9-3-207 Proprietary information.
(a) If any provision of this article, or if any request for information properly made
pursuant to this article, requires a franchisee to produce for the city what the franchisee
considers to be proprietary information, the franchisee shall produce the information.
However, at the time such information is produced, the franchisee may request that all
or specific, identified portions of the information be treated as confidential and withheld
from public disclosure. Such a request shall state the reasons why the identified
information should be treated as proprietary and the facts that support those reasons.
Requests for the confidential treatment of proprietary information will be reviewed by
the administrator based upon FCC regulations and state and local law, as applicable.
Any determination by the administrator that information is proprietary and is to be
withheld from public disclosure shall be made in writing, and such information shall be
placed in a file for inspection by the public. If a franchisee's request for the confidential
treatment of proprietary information is denied, the franchisee may seek review of the
denial by filing a request for review with the city attorney within five working days of the
denial, in which case disclosure of the alleged proprietary material shall be stayed
pending review. Notwithstanding any provision of this section to the contrary, where a
franchisee which is proposing an increase in its rates or charges has submitted what it
considers to be proprietary information and has requested the confidential treatment of
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that information, the city shall, upon the franchisee's withdrawal of its rate filing,
immediately return the information.
(b) Information that a franchisee claims is proprietary must be clearly identified. If
it is part of a larger submission, such as a rate filing, the proprietary information must be
segregated from the remainder of the submission. It must also be clearly marked so
that the city may determine where the proprietary information belongs within the
submission and how it relates to the remainder of the submission,
(c) Any interested person may file with the administrator a request to inspect
material that is being withheld as proprietary. In determining such requests, the
administrator shall weigh the considerations favoring non-disclosure against the
reasons given for permitting inspection in light of the facts of the particular case. The
administrator may grant, deny or conditionally grant a request. The administrator shall
promptly notify the requesting person and the franchisee as to the disposition of the
request. The party aggrieved by such disposition may seek review of the disposition by
filing a request for review with the city attorney. Disclosure will be stayed pending
review. Notwithstanding any provision of this subsection to the contrary, the
administrator shall deny any request to inspect proprietary material whenever such
inspection is prohibited by federal or state law.
Sec. 9-3-208 Petition for change in effective competition status.
A franchisee may petition for a change in effective competition status, and the
city shall consider that petition, in accordance with 47 C.F.R. § 76.915. The petition and
three copies shall be filed with the administrator.
Sec. 9-3-209 reserved.
Sec. 9-3-210 Waiver and extension.
For good cause, the city manager may waive any provision of this article or
extend any deadline for filing or responding, except where the waiver or extension
would violate FCC regulations or deny due process.
Sec. 9-3-211 through 9-3-224 reserved.
ARTICLE M
Franchise
Sec. 9-3-225

Fee

Finding.

The city council finds that public rights-of-way of the city to be used by a
franchisee for the operation of a cable system are valuable public properties that have
been acquired and maintained by the city, and in some cases the commonwealth of
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Virginia, at substantial expense to the taxpayers. The city council further finds that the
grant of a franchise to use public rights-of-way for a cable system is a valuable property
right without which a franchisee would be required to invest substantial capital.
Sec. 9-3-226 Payment to city.
As compensation for use of the public rights-of-way, if the Virginia
communications sales and use tax imposed by Va. Code § 58.1-648 is repealed, a
franchisee may be required to pay the city a franchise fee in an amount to be specified
in its franchise agreement.
Sec. 9-3-227 Not a tax or in lieu of any other tax or fee.
(a) Payment of a franchise fee shall not be considered a tax or a payment in the
nature of a tax.
(b) A franchise fee is in addition to all other taxes and payments that a
franchisee may be required to pay under any federal, state or local law, and to any
other tax, fee or assessment imposed by utilities or cable operators for use of their
services, facilities or equipment, including any applicable amusement taxes, except to
the extent that such fees, taxes or assessments are required to be treated as a
franchise fee under the Cable Act, 47 U.S.C. § 542.
Sec. 9-3-228 Payments.
(a) Unless otherwise provided in a franchise agreement, a franchise fee
and any other costs assessed by the city against a franchisee shall be paid monthly to
the city and shall commence as of the effective date of a franchise. The city shall be
furnished at the time of each payment with a statement, certified by a financial
representative of the franchisee, stating that the figure which is reported by the
franchisee as its gross revenues for the payment period, and upon which the franchisee
fee payment has been based, is a correct representation of the franchisee's gross
revenues for the period. Unless otherwise provided in a franchise agreement franchise
fee payments shall be made to the city no later than 30 days following the end of
applicable payment period. Within 90 days of the end of any fiscal year, a franchisee
shall file with the administrator an audited financial statement, certified by an
independent public accountant, for the just concluded fiscal year, which shall include a
statement of the franchisee's gross revenues for the year. Should the city elect to
regulate any of the rates and charges for cable service imposed on subscribers by a
franchisee, the city shall do so in accordance with applicable law.

(b) In the event any franchise fee payment is not made on or before its due date
as specified in this section, the franchisee shall pay a penalty in the amount of 10
percent of the payment and, in addition, interest charges computed from the payment's
due date until the payment is made, using an annual rate of interest equal to the
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average commercial prime rate of interest of the city's primary depository bank during
the period the payment is unpaid.
Sec. 9-3-229 No accord or satisfaction.
The acceptance of any payment by the city shall not be construed as a release
or an accord and satisfaction of any claim the city may have for further or additional
sums payable as a franchise fee under this article, or as the penalty and interest due on
an unpaid franchisee fee payment, or for the performance of any other obligation of a
franchisee.
Sec. 9-3-230 Audit and related records.
(a) The city shall have the right to inspect and copy records related to a
franchisee's gross revenues that are in the possession or under the control of the
franchisee, an affiliate or any other person that collects or receives funds related to the
franchisee's operation in the city. The franchisee shall be responsible for providing such
records to the city, without regard to the person possessing them. A franchisee shall
ensure that the records which are subject to the city's right of inspection and copying
under this section are maintained for at least five years. Any records related to a
franchisee's gross revenues that are copied by the city pursuant to this section shall be
treated by the city as proprietary information and be subject to the provisions of Section
9-3-207.
(b) The city shall have the right to audit a franchisee's fiscal and financial
records, and to recompute any amounts that are payable under this article by the
franchisee. The expenses for such an audit shall be borne by the city unless the audit
discloses an underpayment by a franchisee, in which case the costs of the audit shall
be borne by the franchisee as a cost incidental to the enforcement of its franchise. Any
additional amounts due to the city as a result of the audit shall be paid, together with
interest calculated in accordance with section 9-3-228, within 30 days following written
notice to the franchisee by the city of the underpayment, which notice shall include a
copy of the audit report.
(c) A franchisee shall maintain its fiscal and financial records, and ensure that all
relevant fiscal and financial records are maintained by others on its behalf, in such a
manner as to enable the city to determine the cost of assets of the franchisee which are
used in providing services within the city and to determine the franchisee's gross
revenues.
Sec. 9-3-231 through 9-3-244 reserved.
ARTICLE N
Insurance;

Indemnification;
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Performance

Guarantees

Sec. 9-3-245 Insurance required.
A franchisee shall maintain and, by its acceptance of a franchise, shall have
agreed that it will maintain, throughout the term of the franchise, at least the following
liability insurance coverages insuring both the city and the franchisee: worker's
compensation and employer liability insurance to meet all requirements of Virginia law;
comprehensive general liability insurance with respect to the construction, operation
and maintenance of the cable system and the conduct of the franchisee's business in
the city; and commercial automobile liability insurance covering all motor vehicles owed
or leased by franchisee and any other vehicles while driven by franchisee's employees,
in the minimum amounts of:
(a) $2,500,000 for property damage resulting from anyone occurrence;
(b) $5,000,000 for personal bodily injury or death resulting from anyone
occurrence; and
(c) $1,000,000 for all other types of liability.
The city may review these policy limits no more than once a year and may
require reasonable adjustments to them. In the event that the franchisee objects to an
increase in a policy limit and the parties are unable to agree on a mutually acceptable
amount, the dispute shall be resolved by arbitration in accordance with the procedures
of the American Arbitration Association.
Sec. 9.3.246

Qualifications of sureties.

All insurance policies shall be with sureties qualified to do business in the
commonwealth of Virginia, with an A-1 or better rating of insurance by Best's Key
Rating Guide, Property/Casualty Edition, and shall be in a form approved by the city.
Sec. 9.3.247

Policies available for review.

All insurance policies maintained by a franchisee shall be available for review by
the city, and, for each policy, a certificate of insurance shall be filed with the
administrator.
Sec. 9.3.248

Additional insureds; prior notice of policy cancellation.

All general liability and automobile liability insurance policies shall name the city,
its officers, boards, commissions, commissioners, agents and employees as additional
named insureds, and shall further provide that any cancellation or reduction in coverage
shall not be effective unless 30 days' prior written notice thereof has been given to the
administrator. A franchisee shall not cancel any insurance policy required by this article
without obtaining alternative insurance that has been approved by the city.
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Sec. 9-3-249 Failure constitutes material violation.
Failure to comply with the insurance requirements set forth in this article shall
constitute a material violation of a franchise.
Sec. 9-3-250 Indemnification.
(a) A franchisee shall, at its sole cost and expense, fully indemnify, defend and
hold harmless the city, and its officers, employees and agent from and against any and
all losses and any and all claims, suits, actions, liability and judgments for damages or
other relief, or otherwise subject to the Cable Act, 47 U.S.C. 558, resulting from the
installation, construction, operation or maintenance of the franchisee's cable system,
including but not limited to any claim for bodily injury, for property damage, for the
violation of civil rights, for the invasion of the right of privacy, for defamation of any
person, for the violation or infringement of any copyright, trade mark, trade name,
service mark or patent, or for the violation of any other right of any person. This
indemnity requirement does not apply to programming carried on any channel set aside
for public, educational or government use, or any channel leased pursuant to 47 U.S.C.
§ 532, unless the franchisee was engaged in determining the editorial content of the
program.
(b) The indemnity obligation of a franchisee under this section shall include, but
is not limited to, providing legal representation and otherwise defending the city and city
offices, employees and agents against any claim, suit, or action referenced in
subsection (a).
(c) The city shall provide a franchisee with prompt notice of any loss, claim, suit
or action referenced in subsection (a).
Sec. 9-3-251 No limit of liability.
Neither the provisions of this article nor any damages recovered or
indemnification received by the city shall be construed to limit the liability of a franchisee
for damages under any franchise issued pursuant to this chapter.
Sec. 9-3-252 No recourse.
Without limiting such immunities as it may have under applicable law, the city
shall not be liable to a franchisee for any loss or damages that the franchisee may
suffer as the result of the city's exercise of its authority pursuant to this chapter, a
franchise agreement or other applicable law.
Sec. 9-3-253

Security fund.

(a) Prior to a franchise becoming effective, the franchisee shall post with the city
a cash security deposit to be used as a security fund to ensure the franchisee's faithful
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performance of and compliance with all provisions of this chapter, the franchise
agreement and other applicable law, and all orders, permits and directions of the city,
including the franchisee's payment of any claims, liens, fees, taxes or other payments
due the city under this chapter, the franchise agreement or other law.
(b) In lieu of a cash security fund, a franchisee may file and maintain with the city
an irrevocable letter of credit with an acceptable surety in the amount specified in the
preceding paragraph to serve the same purposes as set forth therein. Said letter of
credit shall remain in effect for the full term of the franchise plus an additional six (6)
months thereafter. The franchisee and its surety shall be jointly and severally liable
under the terms of the letter of credit for the franchisee's failure to ensure its faithful
performance of and compliance with all provisions of this chapter, the franchise
agreement and other applicable law, and all orders, permits and directions of the city,
including the franchisee's payment of any claims, liens, fees, taxes or other payments
due the city under this chapter, the franchise agreement or other law. The letter of
credit shall provide for 30 days' written notice to the city prior to its cancellation,
non-renewal or any material alteration of its terms. Neither the filing of a letter of credit
with the city, nor the city's receipt of any payment thereunder, shall be construed to
excuse the franchisee's faithful performance of and compliance with all provisions of
this chapter, the franchise agreement and other applicable law, and all orders, permits
and directions of the city, or to limit the liability of the franchisee for damages.
(c) The rights of the city with respect to the security fund are in addition to all
other rights of the city provided by this chapter, other law, a franchise and a franchise
agreement, and no action, proceeding or exercise of a right with respect to such
security fund or letter of credit shall affect any such other rights of the city.
(d) The following procedures shall apply to drawing on the security fund and
letter of credit:
(i) If the franchisee fails to make timely payment to the city of any amount due
under its franchise, a franchise agreement or applicable law, fails to make timely
payment to the city of any taxes due, or fails to compensate the city within 10 days of
written notification that such compensation is due for damages, costs or expenses that
the city has incurred by reason of any act or omission of the franchisee in connection
with its franchise or franchise agreement, or by reason of the city's enforcement of this
chapter, the franchise or the franchise agreement, the city may withdraw the amount
which it is due, with any interest and penalties that are payable, from the security fund
or from monies available under the letter of credit.
(ii) Within three days of a withdrawal from the security fund or under the letter of
credit, the city shall, by certified mail, return receipt requested, provide written
notification of the amount, date and purpose of such withdrawal to the franchisee.
(iii) If, at the time of a withdrawal from the security fund and under the letter of
credit by the city, the amounts available are insufficient to provide the total payment
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towards which the withdrawal is directed, the balance of such payment shall continue
as the obligation of the franchisee to the city until it is paid.
(iv) No later than 30 days after providing the notice under subsubsection (ii), the
franchisee shall deliver to the city, for deposit in the security fund, an amount equal to
the amount so withdrawn and shall restore the letter of credit to its original amount.
Failure to make timely delivery of such amount to the city or to restore the letter of credit
shall constitute a material violation of the franchise.
(v) Upon termination of the franchise under conditions other than those providing
for forfeiture of the security fund, the balance then remaining in the fund shall be
withdrawn by the city and paid to the franchisee within 90 days of such termination,
provided that there is then no outstanding default on the part of the franchisee.
Sec. 9-3-254 Performance bond
(a) Prior to any cable system construction, upgrade or other cable-related work in
the public rights-of-way, a franchisee shall establish in the city's favor a performance
bond, in an amount specified in the franchise agreement or other authorization, to
ensure the franchisee's faithful performance of the construction, upgrade or other work.
Except as otherwise provided in a franchise agreement, the amount of any required
performance bond shall be determined in accordance with the city's policies governing
construction of facilities in the public rights-of-way.
(b) In the event a franchisee subject to a performance bond fails to complete the
construction, upgrade or other work secured. by the bond in a safe, timely and
competent manner in accord with the provisions of a franchise agreement, there shall
be recoverable, jointly and severally from the principal and surety of the bond, any
damages or loss suffered by the city as a result of the franchisee's failure, including the
full amount of any compensation, indemnification or cost of removing any property of
the franchisee from the public rights-of-way, or the cost of completing or repairing the
system construction, upgrade or other work in the public rights-of-way, plus a
reasonable allowance for attorneys' fees, up to the full amount of the bond. The city
may also recover against the security fund any amount recoverable under the bond, in
cases where the monies available under the bond are insufficient.
(c) Upon completion of a cable system's construction, upgrade or other work in
the public rights-of-way and payment of all construction obligations of the franchisee, to
the satisfaction of the city, the city shall eliminate the bond or reduce its amount after a
reasonable time to determine whether the work performed was satisfactory, which time
shall be established considering the nature of the work performed. The city may
subsequently
require a new bond or an increase in the bond amount for any
subsequent construction, upgrade or other work in the public rights-of-way. In any
event, unless otherwise provided in a franchise agreement, the total amount of the
bond shall equal 10 percent of the cost of the work.
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(d) The performance bond shall be issued by a surety, with an A-Nil or better
rating of insurance in Best's Key Rating Guide, Property/Casualty Edition, shall be
subject to the approval of the administrator and shall contain the following
endorsement:
"This bond may not be canceled, or allowed to lapse, until 60 days following
receipt by the City of Alexandria, Virginia, of a written notice of an intent to cancel or not
to renew the bond that has been sent to the city by certified mail, return receipt
requested. "
Sec. 9-3-255 Failure constitutes

material violation.

Failure to maintain the security fund, letter of credit and performance bond
required by this article shall constitute a material violation of a franchise.
Sec. 9-3-256 Remedies.
In addition to any other remedies available at law or equity, the city may apply
anyone or a combination of the following remedies in the event a franchisee violates
any provision of this chapter, its franchise agreement or applicable state or federal law:
(a) In the event of a material violation, the city may terminate the franchise or
shorten its term pursuant to the procedures specified in this chapter.
(b) In the case of any violation, the city may impose penalties available under
applicable state and local laws for violation of city ordinances.
(c) In addition to or in lieu of any other remedy, in the case of any violation, the
city may seek legal or equitable relief from any court of competent jurisdiction.
(d) In the case of any violation, the city may utilize any remedy provided for in a
franchise agreement.
Sec. 9-3-257 Remedies cumulative.
All remedies under this chapter and a franchise agreement are cumulative
unless otherwise expressly stated. The exercise of one remedy shall not foreclose use
of another; nor shall the exercise of a remedy or the payment of liquidated damages or
penalties relieve a franchisee of its obligations to comply with its franchise. Remedies
may be used singly or in combination. In addition, the city may exercise any rights it has
at law or equity.
Sec. 9-3-258

Relation

to insurance

and indemnity

requirements.

Recovery by the city of any amounts under an insurance policy, a performance
bond, a security fund or a letter of credit required by this chapter, or otherwise made

72

available by a franchisee, shall not limit the franchisee's duty to indemnify the city for
any additional amounts to which the city is due. Nor shall such recovery relieve a
franchisee of its obligations under a franchise, limit amounts otherwise owed to the city,
or prevent the city from exercising any other rights or remedies it may have.
Sec. 9-3-259 Cost of consultant.
When necessary to aid in the review or analysis of matters relating to rates and
charges, technical standards, system construction or upgrades, market surveys or in
the city's performance of other activities under this chapter, the city shall be entitled to
employ the services of consultants to assist and supplement the administrator.
Sec. 9-3-260 through 9-3-273 reserved.
ARTICLE 0
Administrator
Sec. 9-3-274 Cable television administrator.
The position of cable television administrator, under the city manager, is hereby
established. The administrator shall be appointed and may be removed by the
manager. Whenever the administrator is authorized by this chapter to present a
recommendation, report or other matter to the city council, such presentation shall be
made through the city manager. The manager may designate any additional staff as
needed to assist the administrator in the performance of the administrator's duties.
Sec. 9-3-275 Responsibilities of administrator.
The administrator shall be responsible for the day-to-day administration and
enforcement of this chapter, of franchises granted pursuant to this chapter and of
franchise agreements. The administrator's responsibilities shall include, but not be
limited to, the following:
(a) to assist in the preparation of the invitation to bid for a franchise, to establish
criteria for review and ranking of franchise bids, to review and screen bids for a
franchise and to make recommendations to the city council;
(b) to monitor the timely performance of franchisees in making application for
and obtaining all certificates, permits and agreements as required under this chapter or
any franchise agreement;
(c) to monitor the performance
of franchisees
in meeting
timetable as provided for in this chapter or any franchise agreement;
(d) to advise and make recommendations
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the construction

to the city council on matters which

may constitute grounds for revocation of a franchise in accordance with this chapter;
(e) to advise and make recommendations to the city council on the regulation of
rates in accordance with this chapter;
(f) to cooperate with cable systems and government agencies in other
jurisdictions and with other franchisees in the development of, and in the supervision of,
the interconnection of systems;
(g) to review all franchise records, as required by this chapter, and all franchise
reports filed with the FCC and, in the administrator's discretion, to require the
preparation and filing by a franchisee of information in addition to that required in this
chapter;
(h) to monitor franchisees' performance under the terms of this chapter and any
franchise agreement, and to make recommendations to the council to ensure such
compliance;
(i) to promote, develop, and coordinate the use of public access channels in
connection with the Alexandria Commission on Information Technology;
(j) to make an annual report to the council, which shall include an account of
franchise fees received and distributed by the city, the total number of hours of
utilization of various channels with hourly sub-totals for various programming
categories, and a review of any plans submitted during the year by each franchisee for
development of new services;
(k) to conduct, with franchisees, evaluations of the city's cable systems at least
every three years, and to make recommendations to the city council regarding
amendments to this chapter or to franchise agreements;
(I) to receive and investigate complaints against franchisees by any person or
upon direction of the city council and, if warranted, to initiate enforcement action in
connection with the complaint;
(m) to provide staff assistance and information to the Alexandria Commission on
Information Technology; and
(n) to assist the city council in the regulation of rates.
Sec. 9-3-276 Expenditures.
The administrator may make expenditures
chapter, subject to the availability of funds.
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to carry out the duties assigned in this

Sec. 9-3-277 through 9-3-283 reserved.
ARTICLE P

Reserved
Sec. 9-3-284 through 9-3-293 reserved.
ARTICLE Q
State Regulation

Sec. 9-3-294 Virginia public telecommunications board.
A franchisee shall comply with all requirements of the Virginia Public
Telecommunications Board not in conflict with FCC regulations, as such requirements
may be amended from time to time.
Sec. 9-3-295 through 9-3-303 reserved.
ARTICLE R
Rights of Individuals

Sec. 9-3-304 Discriminatory practices prohibited.
(a) A franchisee shall not deny service, deny access or otherwise discriminate
against subscribers, programmers or residents of the city on the basis of race, color,
sex, religion, ancestry, national origin, marital status, familial status, age, sexual
orientation or disability.
(b) A franchisee shall not discriminate or take any retaliatory action against a
person because of the person's exercise of any right under federal, state or local law;
nor may a franchisee require a person to waive any such rights as a condition of
receiving service.
(c) A franchisee shall not deny access or levy different rates or charges on any
group of potential residential cable subscribers because of the income of the residents
of the local area in which the group resides.
(d) A franchisee shall not discriminate in its rates or charges among, and shall
not grant undue preferences to, subscribers, potential subscribers or any group of
subscribers or potential subscribers; provided, that a franchisee may offer temporary,
bona fide promotional discounts in order to attract or maintain subscribers, so long as
such discounts are offered on a non-discriminatory
basis to similar classes of
subscribers
throughout
the city, and may offer discounts for the elderly, the
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handicapped or the economically disadvantaged, and such other discounts as it is
expressly entitled to provide under federal law, if such discounts are applied in a
uniform and consistent manner. A franchisee shall comply with all applicable federal,
state or local laws and regulations relating to nondiscrimination in the provision of cable
service.
Sec. 9-3-305 Equal employment opportunity.
A franchisee shall not refuse to employ, and shall not discharge from
employment or discriminate in compensation or in any other terms, conditions or
privileges of employment against, any person because of race, color, sex, religion,
ancestry, national origin, marital status, familial status, age, sexual orientation or
disability. A franchisee shall comply with all federal, state and local laws and regulations
governing equal employment opportunities, as the same may be from time to time
amended.
Sec. 9-3-306 Subscriber privacy.
(a) A franchisee shall at all times protect the privacy of all subscribers pursuant
to the provisions of the Cable Act, 47 U.S.C. § 551. A franchisee shall not condition
subscriber service on the subscriber's grant of permission to disclose information which,
under federal or state law, cannot be disclosed without the subscriber's explicit consent.
(b) Neither a franchisee, nor its agents or employees shall, without the prior
written authorization of a subscriber, sell or otherwise make available for commercial
purposes the name, address or telephone number of the subscriber, or any information
that identifies the individual viewing habits of the subscriber.
(c) A franchisee shall take reasonable steps to ensure that the privacy interests
of subscribers, programmers and general citizens are not infringed as a result of any
device or signal associated with the system.
Sec. 9-3-307 Restrictions on cable monitoring.
(a) Except as otherwise provided by federal law or by this section, a franchisee
shall not monitor, arrange for the monitoring of or permit any person, expressly or
impliedly with its knowledge, to monitor any subscriber outlet or receiver for any
purpose whatsoever, without the specific written authorization of the subscriber being
monitored and then only to the extent so authorized by the subscriber; provided, that a
franchisee may conduct such monitoring as may reasonably be necessary for the
maintenance and operation of its cable system, and the collection of data for the
purpose of ascertaining viewer response to programming.
(b) Any data collected for the purpose of ascertaining viewer response to
programming may be disseminated, so long as the data do not reveal any information,
including identity, as to individual subscribers.
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Sec. 9-3-308 Permission of property owner required.
'Consistent with applicable law, no cable, line, wire, amplifier, converter or other
equipment owned by a franchisee or used in conjunction with a cable system shall be
installed by a franchisee over, under or upon any property without first securing the
permission of the owner of the property or, if applicable, the owner of an easement
which the equipment is to occupy. If such permission is subsequently validly revoked,
the franchisee shall remove any of its equipment which is visible and movable, and
promptly restore the property to its original condition, at its expense.
Sec. 9-3-309 through 9-3-322 reserved.
ARTICLE S
Resolution

of Disputes

Sec. 9-3-323 Reasonable conduct.
A franchisee and the city shall act reasonably and in good faith, and shall deal
fairly and cooperate with each in furtherance of the purposes of this chapter.
Sec. 9-3-324 Intent.
It is the intent of the city to provide for the orderly resolution of any dispute
between a franchisee and the city arising out of the interpretation or enforcement of any
provision of this chapter, a franchise, or a franchise agreement or any rule, regulation or
procedure relating to cable communications matters. Fact-finding and mediation shall
be the method of resolving such disputes, except that disputes specifically designated
in this chapter as arbitrable may be submitted to that process for binding resolution.
None of these methods, however, shall be the first resort of the parties, but shall be
undertaken only after reasonable time and effort to resolve the dispute by negotiation
and agreement.
Sec. 9-3-325 Fact-finding.
Any dispute, upon the election of either a franchisee or the city, shall be
submitted to an expert individual, acceptable to both parties, for an investigation of the
facts and a report thereof. Such fact-finding shall be for the purpose of developing
better information for the use of both parties and shall not be binding on either party.
Sec. 9-3-326

Mediation.

Any dispute, upon the election of either a franchisee or the city, shall be
submitted to an expert individual, acceptable to both parties, for the purpose of
facilitating discussion and receiving new perspectives on the issues and new proposals
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for compromise. Such mediation shall not be binding on either party.
Sec. 9-3-327 Arbitration.
Only those matters which are expressly arbitrable under the provisions of this
chapter may be submitted for arbitration. Arbitrable matters may be submitted to a
single expert individual, if both parties agree to do so. Otherwise, the parties shall agree
to a three-member panel. Within 30 calendar days after appointment of the arbitrators
and upon at least 15 calendar days written notice to the parties, the arbitrators shall
commence a hearing on the dispute. Arbitration shall be held under the rules and
procedures of the American Arbitration Association. Arbitration shall be binding on all
parties. Arbitration matters shall be held to have been adjudicated and settled, and not
open, either directly or indirectly, for review, pursuant to the rules and procedures of the
American Arbitration Association.
Sec. 9-3-328 Selection procedures.
(a) In the case of fact-finding or mediation, each party shall, with 15 calendar
days of the election by one party to proceed with fact-finding or mediation, present up to
three names each for possible service as experts. If there is no agreement on any of
the names and if one of the parties agrees, the American Arbitration Association shall
select an individual to fulfill the function as expert.
(b) In the case of arbitration, both parties shall, within 15 calendar days of their
decision to proceed with arbitration, agree upon the number of persons to serve on the
arbitration panel. Such number shall be either one or three. If a single-member panel is
agreed upon, both parties shall jointly name the person, utilizing the procedures
established for fact-finding and mediation. If a three-member panel is agreed upon, the
membership shall be one person named by the franchisee, one person named by the
city and a third person jointly named by the franchisee and the city. Said third person
shall serve as the presiding officer of the panel. If there is no agreement on the single
arbitrator or the presiding officer of a three-member panel, the parties may decline to
proceed to arbitration or may select the single arbitrator or the panel's presiding officer,
as the case may be, by requesting the American Arbitration Association to select an
individual to serve as arbitrator or presiding officer.
Sec. 9-3-329 Fees and expenses.
All fees of single experts and arbitrators and all other expenses resulting from
fact-finding, mediation or arbitration shall be shared equally by the franchisee and the
city.
Sec. 9-3-330

through

9-3-343 reserved.
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ARTICLE T

Miscellaneous Provisions
Sec. 9-3-344 Compliance with laws.
A franchisee shall comply with all applicable federal, state and local laws
(including all city ordinances), rules and regulations apart from this chapter, heretofore
and hereafter adopted and amended.
Sec. 9-3-345 Captions.
The captions to sections throughout this chapter are intended solely to facilitate
reading and reference to the sections and provisions of this chapter. Such captions
shall not affect the meaning or interpretation of this chapter.
Sec. 9-3-346 No recourse against the city.
A franchisee shall have no recourse against the city or its officials, boards,
commissions, agents or employees for any loss, cost, expense, damage or liability
arising out of any provision or requirement of this chapter or arising out of the
enforcement of this chapter, unless the same shall be caused by criminal acts or by
willful or gross negligence of a city officer or employee.
Sec. 9-3-347 Rights and remedies.
(a) The rights and remedies provided by this chapter are cumulative and shall be
in addition to and not in derogation on of any other rights and remedies which the city, a
franchisee or another person may have with respect to the subject matter of this
chapter.
(b) The city hereby reserves to itself the right to intervene in any suit, action or
proceeding involving any provision of this chapter.
(c) Specific mention of the materiality of any of the provisions herein is not
intended to be exclusive of any others for the purpose of determining whether any
failure of compliance hereunder is material and substantial.
(d) No franchisee shall be relieved of its obligation to comply with any provision
of this chapter by reason of a failure on the part of the city to initiate enforcement action
against the franchisee for a violation of the provision. Nor shall any a failure by the city
to enforce a provision of this chapter be deemed to waive the franchisee's violation or to
.

void that provision.
Sec. 9-3-348 Day-to-dayenforcement.
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The day-to-day enforcement of the provisions of this chapter and any franchise
granted pursuant to the chapter shall be the responsibility of the administrator.
Sec. 9.3-349 Powers of court to enforce obedience to franchises.
Nothing in this chapter shall be construed to prevent any party from enforcing
compliance with the terms and conditions contained in any franchise, pursuant to
section 15.1-315 of the Code of Virginia (1950), as amended.
Sec. 9-3.350 Subsequent

action by state or federal agencies.

Should the commonwealth of Virginia, the FCC or any other agency of the
federal government require a franchisee to deliver any signals in addition to those
required by this chapter, to perform any act which is inconsistent with any provision of
this chapter or to cease to perform any act required by this chapter or a franchise
agreement, the franchisee shall so notify the city.
Sec. 9.3-351 Amendments

to this chapter.

In order to further the purposes of this chapter, to facilitate the provision of
additional communications services to the city through the use of cable television and
cable systems, and to ensure that the benefits of such services will reach city residents,
the city retains the right to amend this chapter, and no provision to the contrary in a
franchise or franchise agreement shall be of any force or effect.

Sec. 9-3-352 Incorporation

by reference.

Except as otherwise agreed by a franchisee and the city, a franchise granted
pursuant to this chapter shall incorporate by reference this chapter into such franchise.

Sec. 9-3-353 Prohibition of ownership

by city employees.

Persons employed by the city who are involved in the administration or
enforcement of this chapter and members of their immediate families shall not own any
individual or joint interest, control or holding, direct or indirect, in a franchisee in the
form of shares of stock, notes or other indebtedness, in trust or otherwise. The
prohibition of this section shall also apply to members of the city council, the city
attorney and members of their immediate families.

Sec. 9-3.354 Force majeure.
A franchisee shall not be deemed in default with provisions of its franchise where
performance was rendered impossible by war or riots, civil disturbances,
natural
catastrophes or other circumstances beyond the franchisee's control, and a franchise
shall not be revoked or a franchisee penalized in such a situation, provided that the
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franchisee takes immediate and diligent steps to bring itself into compliance with its
franchise without unduly endangering the health, safety and integrity of the franchisee's
employees or property, or of public rights-of-way, public or private property or the
public.
Sec. 9-3-355 Public emergency.
In the event of a major public emergency or disaster, as determined by the
administrator, a franchisee immediately shall make its cable system, employees and
property, as may be necessary, available for use by the city or a civil defense or
governmental agency designated by the city to operate the system for the term of such
emergency or disaster, for emergency purposes. The city shall return use of the
system, employees and property to the franchisee after the emergency or disaster has
ended or has been dealt with.
Sec. 9-3-356 Connections to system; use of antennae.
(a) Subscribers shall have the right to attach devices to a franchisee's cable
system that will allow them to lawfully transmit signals or services, for which they have
paid the franchisee, to VCRs, receivers and other terminal equipment, and a franchisee
shall provide information to subscribers that will enable them to adjust such devices so
that they may be used with the franchisee's system. Subscribers also shall have the
right to use their own remote control devices and converters, and other similar
equipment.
(b) A franchisee shall not, as a condition of providing cable service, require any
subscriber or potential subscriber to remove any existing antenna, shall not disconnect
an antenna except at the express direction of the subscriber or potential subscriber,
and shall not prohibit or discourage a subscriber from installing an antenna switch,
provided that the subscriber's equipment and installation are consistent with applicable
codes.
Sec. 9-3-357 Severability.
If any provision of this chapter shall, to any extent, be held to be invalid or
unenforceable, the remainder of the chapter shall be valid in all other respects and shall
continue to be effective. In the event of a subsequent change in applicable law under
which the provision that had been held invalid is no longer invalid, the provision shall
thereupon return to full force and effect without further action by the city, unless the city
determines otherwise.
Section 2. That this ordinance shall become effective upon the date and at
the time of its final passage.
9.

Public Hearing, Second Reading and Final Passage of an Ordinance to Amend
and Reordain Sections 3-2-353 and 3-2-354 To Add Code Sections Not
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Previously Included, To Clarify How a Parking Citation Can Be Contested, and
To Provide a Deadline For Contesting a Citation. (#6, 10/11/11)
(A copy of the City Manager's memorandum dated September 29, 2011, is on
file in the Office of the City Clerk and Clerk of Council, marked Exhibit No. 1 of Item No.
9; 10/15/11, and is incorporated as part of this record by reference.
A copy of the informal memorandum explaining the ordinance is on file in the
Office of the City Clerk and Clerk of Council, marked Exhibit NO.2 of Item No.9;
10/15/11, and is incorporated as part of this record by reference.
A copy of the ordinance referred to in the above item, of which each member of
Council received a copy not less than 24 hours before said introduction, is on file in the
Office of the City Clerk and Clerk of Council, marked Exhibit No. 3 of Item No.9;
10/15/11, and is incorporated as part of this record by reference.)
The following person participated in the public hearing on this item:
(a)
Annabelle Fisher, 5001 Seminary Road, spoke in opposition to the
amendment to the ordinance and requested that Council explore ways to contest a
parking ticket in the Alexandria court system.
WHEREUPON,
upon motion by Councilwoman Pepper, seconded by
Councilman Smedberg and carried 6-0-1 by roll-call vote, City Council closed the public
hearing and adopted an ordinance to amend and reordain Sections 3-2-353 and
3-2-354 to add code sections not previously included, to clarify how a parking citation
can be contested, and to provide a deadline for contesting a citation. The voting was as
follows:
Pepper
Smedberg
Euille

"aye"
"aye"
"aye"
Krupicka

Donley
Fannon
Hughes
"aye"

"aye"
"aye"
abstain

The ordinance reads as follows:
ORDINANCE NO. 4739
AN ORDINANCE to amend and reordain Section 3-2-353 (CONTESTED PARKING
CITATIONS)
and
Section
3-2-354
(PENALTIES
FOR
UNCONTESTED
CITATIONS)
of Article S (PAYMENT,
CONTEST AND ENFORCEMENT
OF
PARKING CITATIONS) of Chapter 2 (Taxation) of Title 3 (Finance, Taxation and
Procurement)
of the Code of the City of Alexandria,Virginia,
1981, as amended.
THE CITY COUNCIL OF ALEXANDRIA

82

HEREBY ORDAINS:

Section 1. That Section 3-2-353 of the Code of the City of Alexandria,
Virginia, 1981, as amended, be, and the same hereby is, amended and reordained to
read as follows:
Sec. 3-2-353 Contested parking citations.
The registered owner of any motor vehicle receiving a parking citation issued for
a violation of the provisions of sections 3-2-336, 5-8-72, 5-8-114, 9-12-162 through
9-12-164, 10-3-1242, 10-4-1 through 104-18, 10-4-22 through 10-4-25, 10-4-28,
10-4-30, 10-4-33, 10 4 34, 10 -139 through 10-4-4-t2, 10-4-44 of this code who wishes
to contest the same may do so, by contactinq the parkinq adiudication office or by
executing on an appropriate form provided by the director of finance, an affidavit of his
intent to contest the citation in cou rt. The director of finance shall certify the same in
writing on an appropriate form to the general district court or, in the case of a juvenile,
the juvenile and domestic relations court. The reqistered owner must contest the ticket
within 10 calendar days of the issuance of the parkinq citation.
Section 2. That Section 3-2-354 of the Code of the City of Alexandria,
Virginia, 1981, as amended, be, and the same hereby is, amended and reordained to
read as follows:
Sec. 3-2-354 Penalties for uncontested citations.
Any other provisions of this code to the contrary notwithstanding, the penalty for
any of the following violations of this code shall, when the citation which was issued for
the violation is uncontested, be as follows:
(a) If a payment is tendered to the director of finance within 30 calendar days
from the date the citation was issued:
(1) $40 for a violation of section 10-4-1, "Stopping contrary to directions of police
officers;"
(2) $40 for a violation of section 10-4-2, "Permitting vehicle to remain parked
contrary to the directions of an official sign;"
(3) $40 for a violation of section 10-4-3, "Right to parking space;"
(4) $40 for a violation of section 10-4-4, "Stopping so as to obstruct traffic or on
crossing;"
(5) $40 for a violation of section 10-4-5, "Double parking;"
(6) $40 for a violation of section 10-4-6, "Parking trucks or commercial
in residential districts;"
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vehicles

(7) $40 for a violation of section 10-4-7, "Parking of vehicles by businesses on
streets;"
(8) $25 for a violation of section 10-4-8, "Parking for more than 72 continuous
hours;"
(9) $40 for a violation of section 10-4-9, "Parking trailers or recreational vehicles
in residential districts;"
(10) $40 for a violation of section 10-4-10, "Parking on sidewalk;"
(11) $40 for a violation of section 10-4-11, "Parking in alleys or courts;"
(12)
property;"

$40 for a violation of section 10-4-12, "Parking of vehicles on private

(13) $40 for a violation of section 10-4-13, "Stopping for purpose of sale, repairs,
etc.;"
(14) $40 for a violation of section 10-4-14, "Use of bus stops;"
(15) $40 for a violation of section 10-4-15, "Stopping for loading or unloading
passengers or cargo generally;"
(16) $40 for a violation for section 10-4-16, "Permit for parking truck beside
railroad car on public right-of-way;"
(17)
unloading;"

$40 for a violation of section 10-4-17, "Angle parking for loading and

(18) $40 for a violation of section 10-4-18, "Use of loading zones;"
(19) The amount set by order of the Supreme Court of Virginia, pursuant to
section 16.1-69.40:1 of the Code of Virginia, as amended, for a violation of subsection
(a) of section 10-3-1242, "Parking in spaces reserved for persons with a disability;"
(20) $35 for a violation of section 10-4-22, "How meter and space to be used;"
(21) $35 for a violation of section 10-4-23, "Overtime parking;"
(22) $35 for a violation of section 10-4-24, "Depositing coin in meter for purpose
of extending time;"
(23) $35 for a violation of section 10-4-25, "Permitting
at meter after expiration of time limit;"
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vehicle to remain parked

(24) $40 for a violation of section 10-4-28, "Parking across lines designated
parking space;"
(25)
chapter;"

$40 for a violation of section 10-4-30, "Interfering with enforcement of

(26) $40 for a violation of section 10-4-33, "Use of metered parking lots by
vehicles other than private passenger automobiles;"
(27) $40 for a violation of section 10-4-34, "Parking illegally in permit parking
districts;"
(28) $40 for a violation of section 5-8-114, "Designation of parking spaces;
parking across lines;"
(29) $40 for a violation of section 10-4-40, "Location of parked vehicles;"
(30) $40 for a violation of section 10-4-37, "Failure to procure and display city
license plate, windshield tag or decal;"
(30A) $40 for a violation of section 10-4-37.1, "Enforcement of the Northern
Virginia Local Motor Vehicle License Compact;"
(31) $40 for a violation of section 10-4-38, "Parking without display of current
state
inspection sticker or current state license plate;"
(32) $40 for a violation of section 10-4-39, "Temporary parking prohibited;"
(33) $40 for a violation of section 9-12-162, "Use of locations other than
designated parking spaces by sight-seeing buses;"
(34) $40 for a violation of section 9-12-163, "Use of parking spaces designated
for use by sight-seeing buses by other vehicles;
(35) $40 for a violation of section 9-12-164, "Use of designated spaces by
sight-seeing buses;"
(36) The amount set by order of the Supreme Court of Virginia, pursuant to
section 16.1-69.40:1 of the Code of Virginia, as amended, for a violation of section
10-4-41, "Parking prohibited at certain locations;"
(37) The amount set by order of the Supreme Court of Virginia, pursuant to
section 16.1-69.40:1 of the Code of Virginia, as amended, for a violation of section
10-4-42, "Parking prohibited near fire hydrant, etc.;"
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(38) $40 for a violation of section 10-4-35, "Parking in two-hour parking zones in
the central business district;"
(39) $40 for a violation of section 10-4-36, "Removal of chalk marks placed for
enforcement purposes;"
(40) $40 for a violation of section 3-2-336, "Offenses relating to city license
plate, windshield and decal."
(b) If payment is not tendered to the director of finance with 30 calendar days of
the date the citation is issued, a penalty of $25 in addition to the penalty imposed by
subsection (a) for the violation for which the citation was issued; provided, that, in the
event the 30th calendar day from the date the citation is issued is a Saturday, Sunday
or legal holiday, such additional penalty shall not be imposed if payment is tendered in
the amount required by subsection (a) on the next succeeding business day; provided
further, that if payment is remitted to the director of finance in a sealed envelope
bearing a postmark on or before midnight of the 30th calendar day from the date the
citation is issued, no such additional penalty shall be imposed; and provided further,
that the director of finance may waive such additional penalty, even though payment
has not been tendered or mailed within 30 calendar days of the date the citation was
issued, whenever the owner of the vehicle identified in the citation establishes any of
the following to the satisfaction of the director:
(i) that the owner did not find the citation at the time of its issuance on the
owner's vehicle and only learned of the citation after the day on which it was issued,
and has tendered the required payment with 30 days of first learning of the citation;
(ii) that, within 30 days after the issuance of the citation or, if later, after first
learning of the citation, the owner has made a written request to the director for
information concerning the citation, and has tendered the required payment within 30
days of the director's response; or
(iii) that the owner was medically incapable of making the required payment
within 30 calendar days of the date the citation was issued.
(c) In addition to the fees and charges imposed pursuant to subsections (a) and
(b) hereof, upon collection the director of finance shall impose on each person
chargeable with a delinquent parking citation fees to cover the administrative costs and
reasonable attorne 's or collection a enc fees actuall contracted for. The attorne 's
or collection aqency's fees shall not exceed 3 foe of 20 percent of charges collected.
The administrative costsfee shall not exceed $30 for any amount collected subsequent
to 30 days or more after notice of a delinquent parking citation is provided by the
director of finance but prior to taking judgment and shall not exceed $35 for any amount
collected subsequent to judgment.
Section 3. That this ordinance

shall become effective upon the date and at
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the time of its final passage.
10.

Public Hearing, Second Reading and Final Passage of an Ordinance Authorizing
the Tenant of the Property Located at 608 Montgomery Street in the City of
Alexandria, Virginia to Construct and Maintain an Encroachment For Outdoor
Seating at That Location. (#9, 10/11/11)

(A copy of the informal memorandum explaining the ordinance is on file in the
Office of the City Clerk and Clerk of Council, marked Exhibit No. 1 of Item No. 10;
10/15/11, and is incorporated as part of this record by reference.
A copy of the ordinance referred to in the above item, of which each member of
Council received a copy not less than 24 hours before said introduction, is on file in the
Office of the City Clerk and Clerk of Council, marked Exhibit NO.2 of Item No. 10;
10/15/11, and is incorporated as part of this record by reference.)
WHEREUPON, upon motion by Councilman Smedberg, seconded by Vice
Mayor Donley and carried unanimously by roll-call vote, City Council closed the public
hearing and adopted an ordinance authorizing the tenant of the property located at 608
Montgomery Street in the City of Alexandria, Virginia to construct and maintain an
encroachment for outdoor seating at that location. The voting was as follows:
Smedberg
Donley
Euille

Fannon
Hughes
Krupicka
"aye"

"aye"
"aye"
"aye"
Pepper

"aye"
"aye"
"aye"

The ordinance reads as follows:
ORDINANCE

NO. 4740

AN ORDINANCE authorizing the owners of the property located at 608
Montgomery Street in the City of Alexandria, Virginia to construct and maintain an
encroachment for outdoor restaurant seating at that location.
WHEREAS, T J Stone's, Inc., is the tenant ("Tenant") of the property located
at 608 Montgomery Street in the City of Alexandria, Virginia; and
WHEREAS, Tenant desires to establish and maintain outdoor restaurant
seating which will encroach into the public sidewalk right-of-way at that location; and
WHEREAS,
significantly

the public sidewalk right-of-way
impaired by this encroachment; and

WHEREAS,
the City of Alexandria

at that location

will not be

in Encroachment No. 2011-0003 the Planning Commission of
recommended approval to the City Council subject to certain
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conditions at one of its regular meetings held on September 8, 2011 which
recommendation was approved by the City Council at its public hearing on September
17,2011 and
WHEREAS, it has been determined by the Council of the City of Alexandria
that this encroachment is not detrimental to the public interest; now, therefore,
THE CITY COUNCIL OF ALEXANDRIA HEREBY ORDAINS:
Section 1. That Tenant be, and the same hereby is, authorized to establish
and maintain an encroachment into the public sidewalk right-of-way at 608 Montgomery
Street in the City of Alexandria, as shown in the attached Encroachment Plat labeled
Exhibit A, said encroachment consisting of outdoor restaurant seating, until the
encroachment is removed or destroyed or the authorization to maintain it is terminated
by the city; provided, that this authorization to establish and maintain the encroachment
shall not be construed to relieve Tenant of liability for any negligence on their part on
account of or in connection with the encroachment and shall be subject to the
provisions set forth below.
Section 2. That the authorization hereby granted to establish and maintain
said encroachment shall be subject to and conditioned upon Tenant maintaining, at all
times and at their own expense, liability insurance, covering both bodily injury and
property damage, with a company authorized to transact business in the
Commonwealth of Virginia and with minimum limits as follows:
Bodily Injury:

$1,000,000 each occurrence
$1,000,000 aggregate

Property Damage:

$1,000,000 each occurrence
$1,000,000 aggregate

This liability insurance policy shall identify the City of Alexandria and Tenant as named
insureds and shall provide for the indemnification of the City of Alexandria and Tenant
against any and all loss occasioned by the establishment, construction, placement,
existence, use or maintenance of the encroachment. Evidence of the policy and any
renewal thereof shall be filed with the city attorney's office. Any other provision herein
to the contrary notwithstanding, in the event this policy of insurance lapses, is canceled,
is not renewed or otherwise ceases to be in force and effect, the authorization herein
granted to establish and maintain the encroachment shall, at the option of the city,
forthwith and without notice or demand by the city, terminate. In that event, Tenant
shall, upon notice from the city, remove the encroachment from the public right-of-way,
or the city, at its option, may remove the encroachment at the expense and risk of
Owners and Tenant. Nothing in this section shall relieve Tenant of their obligations and
undertakings required under this ordinance.
Section 3. That the authorization
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hereby granted to establish

and maintain

said encroachment shall in addition be subject to and conditioned upon the following
terms:
1.
Outdoor dining at the restaurant shall comply with all requirements
conditions of SUP#2011-0049 and Encroachment #2011-0003.
2.

and

The applicant shall maintain a minimum 5' wide unobstructed sidewalk.

3.
Neither the City nor any Private utility company will be held responsible for
damage to the private improvements in the public right-of-way during repair,
maintenance or replacement of any utilities that may be located within the area of the
proposed encroachment.
4.
In the event the City shall, in the future, have need for the area of the proposed
encroachment, the applicant shall remove any structure that encroached into the public
right-of-way, within 60 days, upon notification by the City.
Section 4. That by accepting the authorization hereby granted to establish
and maintain the encroachment and by so establishing and/or maintaining the
encroachment, Tenant shall be deemed to have promised and agreed to save harmless
the City of Alexandria from any and all liability (including attorneys' fees and litigation
expenses) arising by reason of the establishment, construction, placement, existence,
use or maintenance of the encroachment.
Section 5. That the authorization herein granted to establish and maintain
the encroachment shall be subject to Tenant maintaining the area of the encroachment
at all times unobstructed and free from accumulation of litter, snow, ice and other
potentially dangerous matter.
Section 6. That nothing in this ordinance is intended to constitute, or shall
be deemed to be, a waiver of sovereign immunity by or on behalf of the City of
Alexandria or any of its officers or employees.
Section 7. That the authorization herein granted to establish and maintain
the encroachment shall be terminated whenever the City of Alexandria desires to use
the affected public right-of-way for any purpose whatsoever and, by written notification,
demands from Tenant the removal of the encroachment.
Said removal shall be
completed by the date specified in the notice and shall be accomplished by Tenant
without cost to the city. If Tenant cannot be found, or shall fail or neglect to remove the
encroachment within the time specified, the city shall have the right to remove the
encroachment, at the expense of Tenant, and shall not be liable to Tenant for any loss
or damage to the structure of the encroachment or personal property within the
encroachment area, caused by the removal.
Section 8. The term "Tenant" shall be deemed to include T J Stone's, Inc.,
and its respective successors in interest.
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Section 9. That this ordinance shall be effective upon the date and at the
time of its final passage.
REPORTS OF BOARDS, COMMISSIONS AND COMMITTEES (continued)
DEFERRAL/WITHDRAWAL CONSENT CALENDAR
Planning Commission (continued)
None.
END OF DEFERRAL/WITHDRAWAL

CONSENT CALENDAR

*******
THERE BEING NO FURTHER BUSINESS TO BE CONSIDERED, upon motion
by Vice Mayor Donley, seconded by Councilman Smedberg and carried unanimously,
City Council adjourned the public hearing meeting of October 15, 2011 at 1:29 p.m.
The voting was follows:
Donley
Smedberg
Euille

"aye"
"aye"
"aye"
Pepper

Fannon
Hughes
Krupicka
"aye"

"aye"
"aye"
"aye"

*******
APPROVED

BY:

WilLIAM D. EUlllE
ATTEST:

Gloria A. Sitton CMC

Deputy City Clerk
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MAYOR

